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CASES 

• • m 

THK PRIVY COUNCIL 
ON APPEAL FROM 
THE EAST INDIES. 

Rae Manick Chunu Appellant 

AND 

MadhorAM and others Respondents* 


On appeal from the Rudder Dewanny ^Adaivlut^ at 
Agra^ North-Western t^rovinces. 


HIS was a claim for possession jof alluvial lands. 
The suit, was brought by the Appellint against the 
•Respondent aad others, to recover poseesgion, with 

® Present Members of the ‘Juiiictul Commtttmt —Tlie Right 
tiott* Loid Chelmsford, the Right H(m. Sir lames William Colvile, 
the Right Hon. Sir Robert Phillimore (Judge of the Admiralty 
Court) the Right Hon. the Lord Justice Selwyn, and the Right 


ioth MarChi 
1869. 

By sec. 2 of 
Ben. Reg XI. 
of 1825, it is 
provided that, 
" whenever , 
any clear or 
definite uAge 

of Shekust 


Hon. the Lord Justice (iilfard. pywust {sGyK- 

• ration and 

The RightiHon. Sir Lawrence Peel. 

accretion of 
lands by 

alluvioa), respecting the disjunction and junction of land, by the 
encroachment or rece.ss of a River may have been inimeinorially estab¬ 
lished, for determining the rights of the proprietors of two or more 
contiguous estates, divided by a River (such a.s that the mam channel 
of the River dividing the estate shall be the constant bnunciary between 
them, whatever changes may take place in the course of the River, by 
encroachment on one sid^, and accession on the other), the usage so 
established .-.hall guvcvn the decision of all claims and J) .putes relative 
to .ilhiviai land between the parlie . whose eitate.s may be liable to such 
us.igc.” Held, that, according to the true constnif^iion ot that section, 
the OHMS i. on the party who ' th.at section as his title to alluvial 

'id by aei'retion to prove a local usage iiid ciistorii. 
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1869. 

RaR taANICK 
Chund 
«. 

Maohuram. 


mesne profits, of 1743 beegahs <?f land, described in 
the plaint as partly cultivated land, and partly light 
sandy lands, which it was coirtCnded by the Appellant 
was served from a portion of his zeniindary, by a 
sudden and violent change in the*cour'-e of the 
River Ganges, on Its northern bank. The App'^llant, 
also .sought to set aside an Order of the Collecttfr, 
which gave possession of the lands in dispute to the 
Respondents as proprietors of mousahs which had 
extended up to the southern bank of the River 
Ganges, previous to »he above-mentioned sudden 
and violent change of course., Th'- Appellant, in 
support of his claim, relied on cl. 2, see, 4, of Ben. 
Reg. Xl. of 1825 (o). 

(a) The following are the prinripal rl^es in this Regulation 
affc'cting the question at issue ^ 

Sect. 11. *' Whenever any clear and definite 'usage Ul 'Sptekmt 
fiywust, respecting the disjunction and junction of land, by the 
encroachment or recess of a River, m.iy have been immemorially 
established, for determining the'rights of the proprietors *of two or 
more contiguous estates, divided by fa River (siicR as that the main* 
channel of the River dividing the estates shall be the constant 
boundary between them, whatever changes may take 'place in ^thfr 
course of the Rjver, by encroachment on one side, and accession on 
the other), the usage so established shall govern the decision of all 
claims and disputes relative to alluvial land, between the parties 
whose cst.atcs may bejiabic to such »isage." 

Sect. IV. H I, *' When land may be gained by gradual accession, 
tvhethcr from the recess of a River, or of the JSca, it shall be con¬ 
sidered an increment to the tenure of the person whose land or 
estate it is thus annexed, whether such land or estate be held 
Immediately from Government, by a Zemindar, or other *supcrior 
land-holder, or as a subordinate tenure, by any d^cription what¬ 
ever, Provided that the incTfemtnt of the land thus obtained sha.^1 
not entitle the person in possession of the estate or tenure, to which 
the land m,iy be annexed, to a right of property or permanent 
interest therein beyond that po:.sessed by him in the estate or 
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'The Respondents put in separate answers, dpny-> 
ng the Appellant’s allegations, and relying, inter- 
i/itf, on cl. 2* sec. 4, ot tlie same Regulation. Wit- Chuhd 
.lesses we*'e examined, but there was no evidence MuujMoiiAii. 

jiven of any special usage in ti>e tacus in quo, with 
aspect to accrelton by alli^vion. Evidence ^was given 
:7f the procee lings of the Government in respect of 
claims by the respective parties to the ]and, and 
report of the Tahseeldar, under which the Deputy 
Collector of the District put the Appellant in posses- 
sien; afso a Lelt-;r of the Collector, dated the 25th 
of August, 1863, was put in, in which he slated, 

that it .appeared from investigation, that the main 

• • 

stream of the Ganges had hitherto been held to con¬ 
stitute the boundary between tvio F^ergunnahs of 
Chail and Jhoosi, and that by maintaining the rule 
in* the present instance, the land will appertain to tlie 
Petitioners who claim it. At tho same time, whilst 

thus reporting (he added), I ought *not to omit to 

• * 

tenure to which the land may be annexed, and shalF*not in any case 
be understood, to exempt the holder of it from tisc payment to 
Government of any assessment for the public revenue, to which it 
may be liable under the provisions of Reg. II. 1819^ or of any other 
Regulation in force.” 

Cl. a. *' The above rule 'shall not be considered applicable to cases 
ii^ which a River by a sudden change of its course may break through 
and intersect an estate, without any gradual encroachment, or may 
by the violence of stream separate a considerable piece of land 
from one estate, and join it to another estate, without destroying 
' the jdc9tity, and preventing the recognition of the land so removed. 

In such cases the land, on being clearly recognized, shall remain 
the property of its original owner.” . 

Cl. 3. *' When a chur or island may be thrown up on a large 
navigable River (the bed of which is not the property of an indi¬ 
vidual), or in the Sea, and the channel of the River, or Sea, between 
such Island and the shore may not be fordable, it shall, according 
to established usage, bef at the disposal of Government.” 
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'record my opinion, that the reajl point at issti^ between 
the rival Claimants of this land will not be affected 
by the above-mentioned fact." In the Report of the* 
Government Commissioner forwarding this Letter, he 
expressed his concurrence with the opinion of the 
Collector, «that the point at issue was not affected, by 
the fact that the Government treated, for revenue 
purposes,^he channel of the River as the boundary, 
for the time being, between the two Pergunnahs. 
On the 24th of October^ <863, the Sudder Board of 
Revenue made an Order, rev^ersing the Collectot's 
Ordtr, and declaring the land to belong to the 
Respondents, who, by an ^ Order of the Collectqr, 
were put in possession. 

The questions raised in the suit were, whether the 
lands had been, anterior to the change in the course of 
the River Ganges, a portion of the Appellant’s zemin^ 
dary and lands,»or had been otherwise in his ex¬ 
clusive possession and enjoyment as piOpriAtor, and 

* \ 

whether, afterwards, the identity of the lands thereby 
severed CQuld be made out, and the tecognitioq 
thereof established, according to the provisions * of 
Ben. Reg. Xl. of 1825, sec. 4, cl. 2, (a); or whether, 
on the other hand, as was contended for by the Re¬ 
spondents, the ‘lands had never in fact been in the 
possession of the Appellant, or, if they had been, 
whether their distinguishing marks an^ features had 
not been completely obliterated, so as to prevent their 
being identified in ternrs of the Regulation * Ind, 
also, whether any such " clear and dehnile usage of 
shekust py^tmst*' separation and accretion of lands by 
alluvion, as contemplated and intended by section 2 of 
that Regulation, had been proved by the Respondents. 


{-?) /4?r.V p 
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Also whethej, • as was contended by the Appellanl, 

he change in the course of the River Ganges ha 3 Ear Manick 
^ * „ Cbund 

been sudden and vfolent, so as thereby to cut oft or v. 

sever the lands in * dispute from his scmtndary and ‘MADKoaMi, 

lands* And lastly, whether the lands in dispute, as 

was also contended l)y some of the Respondents^ were 

to be considered an increment to their mouaah^ by 

gradual accession or accretion, so as to brii^g the 

case within cl. I, sec. 4, of the same Regulation ; or 

^whether, as was contended by other Respondents, 

the lands could be considered and treated under 

cl. 3 of the section, as a chur (Island) thrown up in 

u navigable river, with a fordable channel between 

such chur and the bank of the river nearest to the 

Respondents’ mousaks and, lands; apd, therefore, to 

be considered to belong to those Respondents as 

owners of their mouzahs. 


• On the 27th of July, 1864, Mr. //. Q. Keene, the 
Officiating 'Judge of the Civil Court of the Zillah 
Atlahahad gave judgment, and decreed in favour of 
the Appellant with mesne profits and interest. The 
materi&l part of his judgment was in these terms:— 
“ This suit concerns a large tract of culturhble land 

• situated on the bed of the River Ganges, where it flows 
between the Pergunnnhs of Chail and Jhoosi^ in the 
District of Allahabad, The River formerly ran on. the 
Jhoosi side, and was brought down opposite Daragunj, 
on the Chail side, some fourteen years ago, by artificial 
means.* But it appears that on the subsidence of the 

• rain floods in* 1862, the River was found to have 
reverted to its original bed. A claim was then set 
up by certain villages of the Chail Pergunnah to be 
allowed to consider the land annexed to their areas 
under.the provisions, of Ben. Reg. XI. of 1825, 



casks in the privy council 


1W9'. ,sec. 4, cl. I. Mr. Deputy Collector. E. B. Thornhill^ 

- __t- . I * • , • • , 

Rab Manick however, after examining the place, found that th 1 » 
Ch^nd ordinary case of alluvion, but a suddeu^ 

Madkora|i' intersection of the estate, by wliicli a portion still 
recognizable had become sepacaled for a time at least 
'from, its parent area* The decision was, therefore, 
according to the ensuing clause of the above section • 
adverse to the suit, and was affirmed on appeal b]{ 
the Collector and Commissioner, the Plaintiffs having 
also failed in establishing a fresh issue, viz., that the 
land was theirs by a custom of ‘ Shekust Pywust/ 
•But the Board, on a fresh appeal, gave them the 
land. The propreity of these rulings ih^ local 
Officers seems clear. The Plaintiffs, as Defendants 
in this Court, have cited as a ruling case the decision 
of the Sudder Dcwanny Adawlut in a Gazeepore^ 
suit (No. 164 of 1856). but have not succeeded, 
in establishing its applicability. This is not % 
question of amorphous sand banks* thrown up 
by a «gradual process, and only useful for the pro- 
ductioiv of cucurbitaceous vegetablesj but a , case 
admitted by the Canoongoe^ Defendants’ owm witness, 
to be one to which local usage does not apply.” 

The Respondents appealed from this judgment to' 
the late Smider Dewanny Adawlut at A^ra, and the 
hearing of the appeal took place on the 6th March, 
1865, before Messers. IV. Roberts and R, B. Pearson, 
two of the Judges of that Court, who reversed the 
decree of the Officiating Judge with costs. The 
material part of the judgment of the Court was a& 
follows“ First, that the evidence showed that 
the change in the course of the River Ganges 
was not sudden, but gradual. Second, that the 
main stream of the Ganges formed the limit 
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between the villages of bbth parties, and that such 
main stream had always'been the boundary betweeh 
the Pergunnahs Chail and •fhoost^ Third, that both • 
before and subsequent to tlie settlement, the* evidence 
ahowed that the test, v\;hether ihe alluvial lands belong 
to the Pergunnnh or the other, was, whether the 

channel is fordable, ^r* not ; hence, the present suit ^ 

ought to be disposed of in conformity with such rule 

and usage. That the amount of mesne profits 
awarded was inconsistent with the statements T[iled 
by the several Defendants. That the Plaintiff had 
overvalued hij? claim, and that the costs payable to 
him on that account ought to be abated. The judg¬ 
ment then proceeded “ We are of opinion, that 
on the*secori*d and third grounds of appeal, the 

decision of the Court below must be reversied, and 
4he award of the Sudder Hoard of Revenue should 
be maintained. Tlie local authorities, and the Court 
below, have decided in favour of the Plaintiff, the 
jJt'Optictor of Bela Sailahee, of Pergunnafuyhoosij on 
the e^st or left bai;k of the Ganges, on the ground 
that the River has, by a sudden change of its course, 
broken ^through* the lower lands of the Plsiintiff's 
mouiafi, and joined a considerafde piece thereof to 

the lands of the defendants, without, however, 

• 

destroying the identity of the Plaintiff’s^ land. In 
olher words, they have decided this case upon the 
rule laid down in « 1 . 2, sec. 4, Ben. Reg. XI. of 1825. 
But this rule, as w'ell as the other rules in section 
4 of that law, apply only where no definite local 
usage for the ad|ustment of such disputes prevail, as 
it* expressly declared in section 3 of that Regulation. 
Section enacts that, whenever any clear and definite 


1869. 

Rak.Manicr* 

Chuno 

o. 

Madhoram. 
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1869. usage of ' Shekust Pywusf' respecting the disjunction 
•R^Manick junction of i-ind, for determining the rights of 
Chukd (the proprietors of two .or more contiguous estateSf 
MAnitoRAM* divided by a Kivt r (such as tlut the mam channel of 
the River, dividing the estates ,shal! be the constant* 
boundary between them, whatever changes may take 
place in the course of the River by encroachment on 
one side, and accession on the other), the usage so 
established shall govern the decision of all claims and* 
disputes relative to alluvial land, between the partieo 
whose estates may be liable to such usage. Section 3 
then enacts, that where no such local usage may be 
established, the rules in section 4 shall be applied for 
the determination of all claims and disputes. It was of 
material importance to the decision of thrs case, that 
the evidence as to local usage shoul 1 have been care¬ 
fully recorded, and fully consider<*d. The Judge has 
given but very pa‘=sing attention to this point. We* 
are of opinion, however, that though the evidence- 
on this mitier is not so full as is desirable, we have 
sufficient materials for foiming our judgment, without 
causing further delay and txptnse to the parties to the 
suit by sending back the case for inve'^tigation^ under 
section 354 Civil Procedure Code. We remark that 

the Sudder Hoard of Revenue called upon the Col- 

• 

lector, Mr. Mot ns to report as to what was found to 
be the boundary between Pn^unnahs yhoOfSi and 
Chail The Collertor stated reply, on the 28th 
August, 18C3, that 'the main stream of the Ganges 
'has hitherto been held to constitute the boundary of 
the two Perytunnahs, and that by niaintaiemg the jule 
in the pre'-ent instance, the land in disp ite will apper¬ 
tain to the ^Zetmndats of Hus^ee Moostufahad, and 
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Behmnn Putti)^ Petitioners who claim it. We corf* 
siller that thi 5 statement of* .the Collector a^ to the 
existence of the‘rul<;’for the adjustment of*-uch dis- 
^uts weighs most strongly in favour of the Defen¬ 
dants, as it was given after investigation, contrary 
to his previous finding when the case was before him 
in appeal. The correctness of* this statement is not 
seriously impugned on the part of the Plaintiff (the 
Respondent). It was confirmed by the copy of the 
survey Map of 1838’ which shows that the law 
lands pf the villages of Pergunnah Chail extended 
as far as the main stream of the Gangres. In the 
Settlement report of the lat October, 1839, the Col¬ 
lector ‘notices, that the District is divided into three 
parts, the first two of which he mentions astfhe Per-^ 
gunnah situated in the Dooab, as Chail, 8tc., and 
those Mying on the other side of the Gatigesi', as 
*yhoosi, Hundeea, and others. In paragraph 25 of 
Reports of the J^evenue Settlement, I^onth'Westcrn 
Provinces, vol. ii.p part i. page 433, he makes par¬ 
ticular mention of the of loiv lands in respect 

of some of the villages now cl.iirning the land in dis¬ 
pute. This shows, that tlu re wa-^ muchllow land .sub- 
• ject to constant claims b* tween the proprietors of the 

conterminous momahs of Peratmnah. Chail ; but it is 
. . • 
remaftcable that no mention is made o( the low land 

of yhoosi Indeed* the plan shows that all low land 

beneath the fort and Daragunj was on the Chail side 

of the maun stream, and that the land now in dispute 

^at that time appertained to Chail. The Plaintiff 

himself admits that, about fiftet?n or '.ixte<.*n years ago, 

he acquired the land in suit. It is clear from other 

testimony that this was ovving to the main stream 

Tuuiiing close under Dnragunj. Tim evidence oi 
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1869. ihff Canoongoe of Chail is clear, that the possession 
* Rab of the low lands has varied with th6 shifting of the 

main stream.' The land, which was formerly in the 
possession of the Dara^unj people, the l.emindar'i 
of the Kiver monsahs of Chail. pas'sed into the posses¬ 
sion of the Jhoosi people when tne River come on the 

' Daraguni side; we see no reason for doubting the 

statement of this witness. The (onoongee n\ Jhoosi 
was*- not produced to show that the statement of tlfe 
Chaii Canoongoe, (if indeed, they are different indi¬ 
vidual*:) was incorrect. We are of opinion, then, that 
the <}ecision of the Sndder Hoard of Revenue was 
made upon the rule applicable to disputes of this 
nature, was according to usage, and should be 
upheld.'* 

The appeal was from this decrer 

_ • 

The Re«:pnndente di<l not appear, and the cane \vas‘ 

conser^uently heard e\ parte. 


Sir R. Palmcr\ Q.C., 
Appeal Ian t;— 


and lUr. Leith, for the 


The decree of the -Sndder Court cannot be main¬ 
tained. ft it is entirely based on an assumed local usasre, 

o % 

bringing the case under section c of Ben. Reg. Xf. 
of 1^25, although it declares, that the evidepCD in 
the suit of sucii custom was not so full as desirable; 
but the Court snpulements the same by referring to 
the Letter of the Collector, dated the 28th of August^ 
1863, the effect of which the Court has alto¬ 

gether misapprehended and misapplied: attaching to 
it a meaning entirely opposed, both in its language and 
■spirit, in respect to the question at issue. Section t 
•of Ben. Reg, XI. of 1825 provides, that claims and 



• ON APPEAL FROM THE EAST INDIES. 




disputes relative to alluvial lands are to be decidf^d 1869. 

*' between th^ parties whose estates may be liable to* Rab MANicie 
siich usages,” by immemorial and definite usage, Ckukd 
when such shall ^lave been clearly recognised and- ^1 adhobaii» 
established. Here ti>e Respondents, who in the plaint 
alleged and relied on. such a usage, fatit^d to prove the 
same by the evidence adduced Jby them. Again, the- 
Respondents alleged, than the lands in dispute were 
gained by gradual accession to their own mousahs »from 
the River Giih^cs\ and so were to be considered an in¬ 
crement to the tenure of their estates under cl. 2 sec. 4, 
of Reg. XI. of 1825 ; th^y failed however, to prove 
such allegation. The decree of the Suilder Court* 
ought to hav« been made* in favour of the right of the 
Appellant under cl. 2, sec. 4, of that Regulation, as 
his case was established by the evidence of tile lands 
•in dispute having been so separated from the Appel- 
.lant’s estate by the Sudden change of the course of 
4 he River Ganges, as to destroy the identity or prevent 

the recognition of* the lands in question. * 

• • • 

At the conclusion of the Appellant's arj^ment 
judgment was pronounced hy • ^ 

The Right Hon. Sir James Colvile. 

Their Lordships are of opinion, that the only 
argualjle question upon this appeal is, whether it has 
been . established, ^within the meaning of the 2nd' 
section of Reg. XI. of 1825, that there is an imme¬ 
morial custom by virtue of which the River Ganges at 
the point in question is taken to be the boundary 
between the estates on either l^^nk, so that alluvial 
land, tike that in question, belongs to one or other of 
those estates according to the actual course of the 
River ? 
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1869. Jf that custom is not established, their Lordships 

^aTUmJIck perfectly satisfied that the Appellant had succeeded 
Chund in the Court below in establishing every circumstance 
Madhoram. which was necessary to bring liis <fase within the -and ^ 
clause of the 4th section of the" same Regulation 
that he had shown that the land was separated from 
his estate by a sudden change in the course of the 
River, and had clearly identified it as cultivated land 
whicl} had formed a portion of his estate. ,, 

Upon the fjuestion of immemorial, custom, he had 
the judj'menl of the Zillah Court in his favour. The 
learned Judges of the Sndder Court have reversed 
(that judgment, on the ground, that they thought there 
was sufficient evidence of the custom to warrant them 
in so doing. That is not their Lordships' opinion. 

The reasons assigned by the learned Judges do not 
support their conclusion. 

They rely principally on the Letter of the Collector, 
Mr. Morris, which was written in an early stage of, 
the proceedings mentioned in the recoid to'the Sudder 
Board of Revenue ; but it seems'to their Lordships, 
that they have put an entirely erroneous interpretation 
upon’ that Letter. That Letter, as their Lordships 
read iL amounts to this,—That the main stream of 
the Ganges had hitherto been held to constitute 
the boundary of the two Per^unnahs for Police and. 
fiscal purposes; and that if that rule were to deter¬ 
mine the proprietary right to alluvial land, it would 
no doubt follow that the land in question belonged to 
the zemindarv on the southern side of the River. 
But the Collector went on to slate his opinion, and ta 
give reasons for that opinion, that the question of pro¬ 
prietary right was not to be determined upon that 
principle. Therefore, the Judges of the Sudder Court 
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seem to have been in error in treating th» opinibn of 
the Reveijue officer so. given as an argument • for 
coming to the conclu<5ion to which they'arrived. And 
it may be lurtliej’ observed that the Sudder Board 
of Revenue, the authority to which the Collector’s 
Letter was addressed, does not appear to have taken 
that view, * 

Then as to the other evidence upon which the 
Judges of the Sudder Court rely, it seems *to their 
Lordships to be far from sufficient to justify the con¬ 
clusion that an iinme-norial cu'tim had been proved. 
The Canoon^oe's evidence, which has been chi^y 
relied upon, is clearly too slight for that purpose. The 
proceeding with referenc ? bo the Go^ra, which is set 
forth in the record, if it amounts to a decision that 
such a custom as that which is now ‘ set up obtains on 
the banks of the River, affords no evidence that a 
similar cu‘-tom exists on the banks of the Gan^rgs 
where it forms the boundary between th^ Jhergunnaks, 
JJioosi and Chail. .The language of the R^egulation 
implies that the custom to be proved is a local custom. 

.Upon the whole, then, tlieir lordships are 6f opinion, 
that*in holding that the custom was established, the 
Court below was wrong. 

The only further question for their Lordships to 
coi^sider is, whether they should reverse the decree 
under appeal, aii|^ affirm the decree of the Court of 
first instance, or whether they should remit the case, 

as the Judges of the Sudder Court seem at one time 

• • 

to have thought of remitting it, for a new trial ? It 
appears that the parties were fully informed what 
issue they had to prove, they should have come pre¬ 
pared with evidence to prove, if it was capable of 
proof; and they have failed to do so. 


*3 
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Tlieir Lordships think, therefore, they ot^ht to 
taire the first of the before->mentioned courses, viz. rC' 
verse the judgment of the Court of appeal, and affirm 
the judgment of the Zillah Court. 

Considering, however, that the case of the Respon¬ 
dents may have failed from mere defect of proof, and 
that similar cases may arise between other parties in 
the neighbourhood of tins locality, their Lordships 
ate desirous to state, by way of caution, that this judg¬ 
ment should not be ipioted in any future case between 
other parties as a conclusive decision of this. Court of 
apjpeal, to the effect, that no such custom as that 
which has been here alleged exists. All they intend 
to decide is, that it lay on the Respondents to prove 
the custom vdiich it was esstntial to tludr title to prove, 
and that, as they have failed to do .so, the title of the 
Appellant mu.st prevail. 

Their Lordships, therefore, will humbly recommend 
Her Majesty tc reverse the decree of the late Sudiier 
Dewanny AdauXut at to order that, in lieu 

thoreof, n decree be made dismissing the appeal to 
that Court'from the decree of the Zillah Court of the 
27th of Jul\, i8(>4, with costs. And the Respondents 
must also pay the costs of this appeal. 
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•Tuf. Bank of^ Hinddsian, CfiiNA, 1 

AND Jafan, Limiifu, IN Us^vuS Appellants, 


DATION 


AND 


The Eastern 1-inancial Asso-l 
ciATioN, Limited, in Liquida 


Ligu 


pondcnfs,* 


TION 


On appeal from the Jli^h Court of Judicature at 

Bombay. 

In this«case, tho appoal Avaa brought from a decree 
or Order of the Hi^h Court of judicataire, on its 
appellate side, afTirminij an Ord madf by Sir 


15th March, 

1869, 


II . • 1 rr • I , ^ registered 

appellate sidf*, aflirminij an Ord madf by Sir Joint Stock 

u «* . i ■ Company in 

Present Mi nipi ol the Judicial CoiHmiii&e —The Kiijht Bofnbay^ with 

Hon Sir Jamf'< W i Colvilo, the Ri-ht Flon. the Lord Justice 

Selwyn, and the Ric;nt Hon. tlie Lord fustice«Gjllard. being in the 

.4<srv,c»>'/—Til*; Right Hon. Sir L iwrence Peel. course of 


voluntarily 
* winding up 

iindrr tl.r-Act oi the Indi.in l.cgi-.I.itiin-, No NiX., 1857, sect. 69, and 
the OtIi< i.il I.icjiiid.'ilors h.ivuig cntcml iri?o an .arrangement for com* 
pronu-.e with .1 el.iss of f ontrilintoji«,*s in discharge of tlicir liabilities, 
lor .1 ^enfi- sum. the “iodi^m C oinp.ini.-^ Act,” No. X. of 1866, wa» 
jMssfd V se'turns 17^ irirl 174 ol that Ai t, powei is given to Ihc 
High Court .it liomhay, to sanction cotiiproniises and arrangement*, 
I he Licjuidritors ,ippI,od to tl.e 1 ligh Conn, under the aforc.s.lid Acts, tO 
ratify the compromise abovi- (ntend ijito, which the Court accordingly 
s. ni Honed and ordered. On appe.il, held 

First, that under the ly^r.l ,„«] 1741 h sections of the Art, No. X. of 
i 860 , tye power of the Lif^aidaiors extended to making .a general corn- 
•'••omise of rlriims upon Coritribniorios as a ela.is, ah;indoning an ecpj.il 
proportion in each case, notwithstanding tin difference of po.sition 
between th' Contributories, or inquiring closidy ito the means of each 
individual Contributory, and 

Secondly, th.it upon the evidence and thf* judicial knowledge of the 
existing state of aff.uirs at Uvmhay, the Court had exercised a just dis* 
cretion in the investigatifin. and the Order of the Court sanctioning the 
compromise .iirirmid. 

The case of Ky parte TeZ/v (29 L. J (Ch.) (N S.), 702), distinguished. 

The 5 udirial Committee is always reluctant to interfere with a matter 
of discretion exerrised by the Courts in India, unless it can be shown 
that the Court has acted upon an erroneous principle. 
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^ iMp.^ Joskpk Arnould in Chambers under the' 173rd arid 
Tub < 74 ^^ sections- of the Indian Companiee Act, No. X. 

Hindustan, sanctioning a general compromise. 

China, between the Official LiuuidatorB and the Creditors 

AND Japan, ’ . . 

V. of the Respondents' Association, in their winding 

BiUTBRN “P> 'directing that al! the Creditors should be 

Financial bound by the compromise, with this variation—that 

Association. f ^ ^ 

such Order ^boiihl be subject tu the condition that 

one Ahmedbhuy Hubibhoy joined in giving a certain 

guarantee. 

By Act, No. XIX. of 1857, Legislative 

Council of India, persons are authorized to form 
themselves into a joint Stock Company ot Associa¬ 
tion, with jimited liability, for the purpose of Bank¬ 
ing or Insurance, upon registration ; and provisions 
are made by section 60, for the winding up of any 

(d) These section were as follows' Section 173 enacts, that, 
"the Liquidators may, with the sanction of the Court, where the 
Company is being wound up by the Court^ or svil)ject to the super¬ 
vision of ‘ Court . pay any cl.'is'-cs of (Ireditors in full, or 
make such compromise or other arrangement ,is the Liquidators 
may deem expedient, with Creditors or pf'rgons claiming as Ci^di- 
tors, or persons having, or alleging themselves to have any claim, 
present or future, whereby the Company may be rendered liable." 

Section 174 enacts, that " the Liquidators may, with the sanction 
^he Court, wl&re a Company is bi''ng wound up by the Court, 
Or subject to the supervision of the Court . . compromise all 
calls and liabilities to calls, debts, and ilahil'ties c.ipabic of result¬ 
ing in debts, and all cLaims, whether present and future, subsisting 
or supposed to subsists, between the Comp iii\ and any Contributory, 
or alleged Contributory, or otner Dchior or person a,>prthendtng 
liability to the Company, and nil que.stion# in any w.av relating to 
or affecting the assets of the Company, or the wimliug up of the 
Company generally, upon such terms as may bo agreed upon ; 
with power for the Liquidators to take any seciuuy t(jr the discharge 
of such debts or liibiiitics, and (o .give coinpl Ue di.scharges lo 
respect of all or any such calls, debis, or habilitie-,." 
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such Company by the Court, or voluntarily ; in rither 
case, the existing Shart^holders are made liable I to 
contribute to the assets of the Company to an 
amount sufficient to pay the debts and liabilities of 
the Company and the costs of the proceedings, but* 
in the case of a Company with limited liability only, 
not exceeding the amount unpaid on each share; and 
section 62 provides, that, in the event of a limited 
Company being wound up by the Court, Xnd not 
voluntarily, any person who has ceased to be a holder 
of any share or shares within the period of one 
year prior to the comfn^ncement of the winding* 
up, is to be liable in respect of such share or shares 
to contribute in the sanje manner as an existing 
shareholder. By section 89, power is gi\;en to the 
Official Liquidators, with the sanction of the Court, 
to compromise any debts or claims, and to execute 
all acts which might be necessary for the winding-up 
and distributing assets. • 

The Respontlents’^ Association w^is registered under 
this Act, as a joint slock ('oinpjiiy witiT limited 
liability, and in 1865 a resolution was [jftssed for 
voluntarily winfling-up the Company 

On the 6ih of ‘July, i‘bij, an Order wa.s duly 
made by the High C-jnrt of Judicature at Bombay, 
on its ordinary original civil jurisdietTon side, that 
the ??.espoiidents Association should be wound up by 
the Court, under the Act, No. XIX. of 1857, sect. 6g, 
and that all suits and proceedings against the Asso- 
ciatioiT sWould be stayed. 

By the Indi&n Companies j^ct, No. X. of 1866, 
which came into operation on the ist of May, 1866, 
fresh provisions .were made for the winding-up of 
such Companit's ; and by .sections 17:}, 174, power 
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is giv^n to the Court to sanction compromises and 
arrangements between the Li(|uidators and the Cre* 
ditors of, or .Debtors to, the Company, and by section 
tpi, this power applii'S to a limited Company regisr 
terted under the Act, No. XIX. nf.iPf^y. 

Alter the making ot the above Order, Rowland 
IJa'miltohf and Nesserwanjee Ardaseer Wad/d, were 
appointed Official Liquidators, and the \vtnding>up 
proceeded in the High Court. 

The original nominal capita) of the Respondents’ 

Association was one crore of Rupees divided into 
$ 

25,000 shares of R». 400 each. The capital was 

siitsequenlly increased by the issue of 25,000 new 
shares of Hs. 400 each; 12,5000! which were sold 
at auction, but such sale had not been recognized as 
legal by the Court, and the issue ol the remaining 
12,500 was, therefore, contested. The list of claims 
admitted against the Respondents’ Association dis¬ 
closed debts t(. the amount of 42 liw ■) uf Rupees, 

or thereabouts, less securities of tlie value of 

« 

about Rs. 85,000 without inteJest, which would 
probably /amount to 6 to 8 lac.s of Rupees, or there¬ 
abouts. 

A Committee of Shareholders was appointed about 
March, 1867, to consider the position of the Re.spon- 
dents' Association, and what amonnt it would pos- 
sfldy offer to the Creditors, and how much the 
Contributories would be able to par, when a com¬ 
promise was proposed by the Contributories and 
Directors of the Respondents’ A'^sociation to the 
Liquidators for the provision of funds to be divided 
amongst and paid to the Creditors in discharge of 
their claims, so that each Creditor requiring it might 
receive the sum of 6 annas in the Rupee, on the 
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amount of*His debt without interest, upon the follow¬ 
ing terms 

• “First, that Nesscu^jee A^aik, Cassumbhoy Dhiir 
ramsey, and Aktncdbhoy IJvbibhoy^ do forthwith bring 
in and pay to the* Liquiclatois liie sum of 6 lacs of 
Rupees, and that they and Premchund Raychund 
become purchasers of the assets of tite Company, at' 
6 lacs of Rupees, which assets arc to be roSlized by 
the Liquidators, and the purchasers are to pay within 
four months to the Liquidators any balance which 
may be necessaiy to ma'ke up the said sum or pur¬ 
chase-money ol 6 lacs of Rupees, each of the said 
Purwchasei^ beii g liable for* the sum of lacs only 
in respect of the said purchase or towards |he making 
up the balance thereof; any surplus realized by the 
said assets to be paid to the Purchasers. 

“Second, that a call of Rs. 30 per share, and no 
more, be paid by all the contributories^ mentioned in 
the list already jprepared by the Liquidators, except¬ 
ing the names of certain persons holding 11,000 
shares, to be prepared and handed to the liquidators 
by Cassumbhoy Dhuramsayhhai^ Kessopjee Naik, 
and Ahmedbhoy Hubibhoy'* 

“ Third, that the said Kessowjee Naik, acting, as we 
believe, in concert with other persons, ^all guarantee 
the payment of sych further sums, if any, required to 
make up the payment of 6 annas in the Rupee to 
any of the creditors requiring the same, within the 
like period of four months from the date of the 
Order of the Judge confirming the said compromise, 
or authorizing the same to be accepted by the said 
Liquidators.’’ • 

The majority of the Creditors assented to the 
principle of this toiftpromise, and amongst oihers 
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who so consented were the Qaok of Bombay^ who were 
Creditors for i6 lacs of Rupees, or thereabouts; the 
Asiatic Bank Corporation, whose cla;m for 8 lacs of 
Rupees, thereabouts, had been compromised at a 
cost of lej& tl'an 6 annas in the Rupee; the Central 
Bank o‘f IVestern India for 5 lacs of Rupees, or 
thereabouts, had signified their willingness to accept 
a compromise of considerably less than 6 annas in 
the Rupee, against which Bank the Respondents' 
Association had a claim for calls on shares, but 
which might be difficult to enforce ; the A^ra Bank 
were Creditors for Rs. 75,000 ; the Indo-E^yptian 
were Creditors for Rs. 985739 ; the Bank *of Surat 
and Bank of Gueerat were Creditors for Rs. 52,796; 
the Financial Association of India amd Chir.a^ who 
were Creditors for i lac, 97,589 Rupees, were all 
willing to accept a compromise of less than 6 annas 
in the Rupee provided that a prompt settlement 
could be made ; the represertative.s of the late 
Darashaw Dorahjee Rundana, who was a Creditor for 
Rs. 45,otfo, the Trustees of the estate of Navulchund 
Nahalchund were also willing to accept a compromise 
of much less tlian 6 annas in the Rupee. There 
were also twelve small Creditors, who had signnified 
their vrillingness to consent to a compiomise. The 
European Assurance Company, who were Creditors 
for Rs. 39,000, the head office of which is in London^ 
had no power in Bombay to compromise, but the 
compromise had been recommended by the Bombay 
Board to the Boards in London. Of the other 
Creditors, the amount of whose claims was about 
Rs. 22,000, nearly all were prepared 16 accept similar 


compromises. 

The Appellants, who were in liquidation under the 
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.Court of ChajiCery in England, And who were CrtiVi-* 
tors Jor 5 lacs 17,000 Rupees, or thereabouts, the 
Liquidators of which Bank were resident in London, 
instructed their Agent in Bombay not to accept any 
compromise, but to press for payment of their claim 
in full; and Mr, Michael Hugh Scott, a Creditor for 
•2 lacs of Rupees or thereabouts, required a com¬ 
position of a larger sum than 6 annas in the Ri*pee ; 
and Sir William Gordon, another Creditor for Rs. 
25,000, declined, through Scott, to accept a compo¬ 
sition ; an<l these were sulfstantially the only Creditors 
who objected to the com promise. * 

In .an affidavit made by^the Liquidators, it was 
stated, that the Contributories contended, that the 
winding-up of the Respondents’ Association was 
.proceeding under the Order of the 26tli of *July, 

^ 1866, or under the resolution for the voluntary wind- 
•ing-up before referred to, and that g. very large 
proportion of life Shareholders, who would be best 
able by their position and means to contribute towards 
tho j3ayment of the debts of the Company, gnd who 
were on the list of Contributories as past and not 
present Members, would be absolutely di'schargtd 
’from all liability as shareholders. That the Official 
.Liquidators f ad consulted with the Committee of 
Shareholders before mentioned, and with other 
persons, and upon an examination and inquiries as to 
the position of the Debtors or Contributories under 
the wihdfng-up, and also as to the value of the 
• securities held, * arrived at the following results:— 
First, that the offer on the terms before mentioned, of 
6 lacs of Rupees ior the assets of the Company, was 
a fair one. Second, that if the argument of the 
Contributories was well founded, the list of Coiitri- 
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,butories, as it would then stand, would not produce 
'more tlian a sum varying from 3 to 4 lacs of Rupees. 
Third, that if it should tie decided oy the Court, that 
the Order made on the 6lh oVjuly, 1865, for the 
winding-up of the Company by the Court, was 
revived by the Order of the 25fh of July^ 1866, the 
list of Contributories which would then be settled as 
it had already been prepared and filed in Court, would 
not, as the Liquidators verily believed, in conse¬ 
quence of some of the principal Shareholders being 
beyond the jurisdiction of the Court, and of the 
■impoverished circum.stances of those who are resident 
in Bombay, be likely to produce a larger sum than 
8 to 10 lacs of Rupees. Fourth, that the call of 
Ks. 30 per share, which the Contributories had agreed 
to pay if the compromise mentioned was carried out, 
had been estimated by the Committee of Shareholders 
and otfiers, to produce a sum varying from 2 to 4 lacs , 
of Rupees;' in which estimate they ■ concurred. For 
these reasons, the Olficial Liquidators were of opinion, 
that it would save great delay and expense, and 
would be very much to the interest of the general 
body of Creditors, if the terms of the proposed com¬ 
promise could be accepted and carried out. The 
affidavit theo went on to state, that having special 
regard, therefore, to the very great delay and expense 
which would attend further litigation with the Con- 
tributories, who assumed a very strong position on 
the point before mentioned, and, further, considering 
that a very large majority of the Creditors assented . 
to the proposition of a compromise for the speedy 
settlement of their claims, the Liquidators were 
clearly of opinion, that Jit would be very much to the 
interest of the general body of Creditors of the 
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Company that . the compromise should be adoptej^, 
and the acceptance of the same compromfse by ih^ 
Liquida'ors of the Company (to be carried out by 
proper deed‘4 to he exo^ lUed by and between the 
parties) sh«)uld b*. SHn^tio4le 1 by the Court. 

Thereupon an applK'alion was made to the High 
Court to sanction s u*!! canijMOiyise, and after reading 
dcer’a'n affi<lavits and hearing the parties in (.'hambers, 
Sir Joseph Arnould, on the 26th of June, *867, 
ordered, under sections r d 174 of the Indian 
Companies Act, No. X. o( 1866, that the compromise 
should be sanctioned aruJ that all the Creditors 
should be bound thereby. • 

The ’App^dlants, who were Creditors to a large 
amount, appealed again'^t this Oriier to the High 
C’ourt on its appellate sidi*, when the above Order 
was alTirmed. 
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The Judges of the ajjpellate Court of Bombay, con- 
^sisting of the Chief Justice, Sir. Richar^ Couch, and 
Mr. Ju'tiee Westaopp, in their reason for "sanctioning 
the 'compromise, ftaiii " Ai the close of th<» argu¬ 
ment, we intimated, that the compromise iipght be 
made Satisfactory to us if some security were given 
for the performance by Kessowjee Naik of 'his gua- 
•rantee. We have now been informed by Counsel for 
the Liquidators, that he declines to do so* solely on a 
point *of honour, but that Ahmedbhov flubthhoy has 
consented to join*in the guarantee, and to execute 
the Deed. We are of opinion, that, with his addi¬ 
tion to*it? terms, the comjjromise which has been 
^auctioned by the learned Judge should receive the 
sanction of this Court. I he question is a peculiar 
one, and the compromise not of the ordinary character 
which is contemplated in section 174 of the Indian 
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(Companies Act of 1866. If the proposed com- 
j)romise had bren with a class of parsons who had 
been finally determined t*o* be Contributories, and the 
only que»tiona had been how niui:h they should be 
required to pay, and what th^ir tneans of paying the* 
calls for which they were liable might be, the case 
yyould^have, been less ^difficult, dnd the decisions of 
the Courts in England^ and the dicta of the Judges, 
there which have been cited by Counsel, would have 
been applicable. In those cases the Contributories 
were ascertained; but this is a case in which, in the 
present state of things, it is uncertain who may be 
Ailtimatt'ly liable as Contributories. The determina¬ 
tion of that liability is a question of considerable 
difficulty. If it were at all clear, that the com¬ 
promise might not be advantageous to the Creditors, 
the Court might consider that the decision of the^ 
learned Judge ought to be reversed, and the sanction 
to the compromise withheld; but it is possible, that, 
the result oflf our doing so might be v^ry unfortunate 
for th^ Creditors of the Company. • The question* of 
the liability of the Shareholders cannot be settled 
without a very considerable delay, and we* must 
regard the result of any litigation on that point as 
very uncertain. Indeed, we might say more than • 
uncertain, a§ regards the interests of the Creditors, 
for there is decision of Sir Joseph Arnould id the 
case of another Company, which ft opposed to the 
view of the question which would be beneficial to 
them, and this decision has not been • appealed 
against. If the compromise were not made, and, 
the view of the law 'taken in that case were finally 
adopted, it would seem that the Cr^editors would be 
injured by the question having been raised. What- 
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ever the result might be, the Creditors must be kept 
out of their, money for some time; nor can wc 
ignore the probability that, after the delay which 
would be caused by litigating the question, the 
persons who may ultimately be held to be contri¬ 
butories may be unable to pay the calls; great 
changes may occur in the interval; and when the 
liability is established, many of the persons may have 
.left Bombay, and be at such a distance that the 
Liquidators could not prudently attempt to enforce 
payment from them. It is necessary that all these 
circumstances should be considered by the Coorti 
from what we have heard in the cou.se of the dis- 
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cussipn of Lhis case, and fcpm the answers to ques-* 
tions put by us to Counsel, it appears to us, sup- 
posing the result of the litigation as to the liability as 
Contributories to be most favourable to the Creditors, 
to be at least very doubtful, whether a much larger 
sum will be realized from the person^ who may be 
held to be contiibutories than would now be given to 
the creditors under the present arrangemenU It is 
a very material element in the consideration of the 
question before us, whether, when the possibility of 
gain to the Creditors is so small, it is really worth 
their while to run the risk of litigation ; and whether 
it CO lid be right for this Court, when a large 
majority of the Creditors are unwilling to run the 
risk, to force them to do so, because two Creditors 
wish it. We do not think that we should be justified 
in doing lhat. We have felt the question to be one 
of considerable difficulty, but have at length arrived 
at the conclusion, that we ought to sanction the 
compromise, as, one by which a most troublesome 
and we may say dangerous litigation will be avoided. 
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Ceoisidering the peculiar nature of the case, we do not 
think itb necessary that we ^should ditedt.any further 
inquiries to, be made as to the means of the persons 
who may be liable as Contributories* All the parties 
who have appeared in the case, except the Liqui¬ 
dators, should bear their own costs, and the costs of 
the Liquidators should bo paid out of the estate.’* 

The^ appeal was from the Decree or Order made 
thereon, dated the 27th of September^ 1867. 

Sir R. Palmer^ Q.C. and Mr. Leith^ for the 
Appellants 

‘ The first question is, whether the High •Court, had 
any jurisdiction at all to make the Order appealed 
from. The proceedings for the compulsory winding- 
up of the Company was nothing more than a con¬ 
tinuance of the voluntary windinii-up which had 
begun under Act, No. XIX. of 1857, before the 
Act of the In*dian Legislature, No. X. tjf 1866, came 
into operation. Section 221 of the latter Act ex¬ 
pressly enacts, that it shall not apply to a voluntarily 
winding*up begun before the passing of the Act. It 
is clear, therefore, thal the Act of 1866 does not 
apply to this case, and the Older appealed from can¬ 
not stand, as the Indian Act, No. XIX. of 1J857, 
does not confer the same powers to compromise as 
are in the Act, No. X. of 1866. Secondly, assuming 
that the Act, No. X. of 1866, does apply, then we 
submit, that the Order of the Court below cannot 
be maintained. It is under the 173rd and 174th 
sections of the latter Act that the compromise is 
sanctioned by the Court. Those sections are sub¬ 
stantially the samaras .sections 159 and 160 of the 
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Imperial Statute, 25th & 26th Viet. c. 89, ^ut 
those sections are intended only to apply to an 
arrangement between the Liquidators repVesenting the 
Company and any# “ Contributory, or alleged Contri-* 
butory, or other Debtor*” Now, as the word ** Con¬ 
tributory ” is used. In the singular number, it Is patent 
that only individual Contributories are meant, and a 
general compromise of liabilities of Contributories as 
a class is not contemplated, or within the purview 
of the 174111 section of the Act, No. X. of 1866. 
Whenever the Legislature intends to deal with Credi¬ 
tors as a class, the word “ class'es ” is expressly use4> 
Ex parte Tatty {a) is an authority to show, that a 
compromise by Liquidator^ for a fixed sum to be 
paid by an aggregate class of Contributories^ will not 
be sanctioned by the Court, unless it is shown, that 
the compromise is founded upon the basis of each 
individual’s personal liability, and, in substance, con- 

* stituted a comjpromise with each Contributory. Here 
there is no proof that each individual Contributory’s 
means of paying have been ascertained by the 
Liqiddators. Neither had the High Court power or 
authority under any of the sections of.the Act, 

, No- X. of 1866, to make an Order directing that “ all 

the Creditor^ of the said Association be bound by 
'the said compromise,^’ or to affect, prejudice, or in 
any manner restrain the Appellants, or their legal 
rights under that Act, which included, in respect of 
their admitted claims, a rateable proportion of the 
whole of the assets, including the unexpended and 

• 

available subscribed capital of * the Company. The 
Appellants are a limited Company, having its domicile 
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(<0 29 L, J. (Ch.) (N. S,), 703, 713. 
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\ri*^England, and at the time in course of iieing wound 
uj) under an Order of th^ Court of* Chancery in 
England. Horeover, it sufficiently ajDpears that the 
compromise was partial and unfair^towards the Credi¬ 
tors pf the Association, that there wa.s not sufficient 
proof before the Court on disputed* a^nd material points 
affecting the same, in ovder to form the elements of, 
and to enable the Court to arrive at, a safe and 
correct judical opinion as to the advantages or dis¬ 
advantages to Creditors of the proposed compromise, 
even if such opinion could have been acted upon, 
where there was no legal power or authority in the 
Court to bind dissentient Creditors. 


Mr. Mellish, Q. C., a'nd Mr. Graham Hastings^ 
for'the Respondents:— 


As the winding-np Order of the 26th of July^ 1866, 
purports to be made under the Arts of the Indian 
Legislature, Nos. XIX. of 1857, and X. of 1866, 

s. 162, and has not jbeen appealed ffom, the Appel- 

* • • 

lants cannot now object that the latter act does not 
apply to,the proceedings had under the Act, No. XIX. 
of 1857. The compromise made by the LiquiSators 
and sanctioned by the Court was within the scope of 
the powers given by the 174th section of the Act, 
No. X. of ‘t866. ihe construction put by ^ the 
Appellants cannot be supported. It could not have 
been the intention cf the Legislature that compro¬ 
mises should be made with individual contributories 
alone, and not with classes. An inquiry* by , the 
Liquidators into the cir^cumstances of each individual 
Creditors was not necessary. It was very uncertain 
who might be ultimately liable as Contributories, and 
that could not be settled without del.iy and litigation, 
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which'woulclbave probably led to the loss of a l«ge 
part of the* calls or paypients which may now te 
obtained from ^the Contributories. Tfie proposed 
c6mpromise is reasonable and fair, and for the benefit, 
of the Creditors, as Ithe Purchasers were anxious to 
abandon their bargaths. All the Creditors approved 
of it except three. The 'Liquidators mus\ be at 
liberty to act upon general consideration in compro¬ 
mising with a class of Contributories, and to take 
advantage of their local knowledge of the impo¬ 
verished circumstances of the Native residents in 
Bombay \ and the High Court, who had the be^t 
opportunity of knowing the state of mercantile affairs 
therC) apfftoved of the compromise recommended by 
the Liquidators. Totty's Case {a) ‘is distuiguishable. 
and does not apply.' There the compromise made 
by the Liquidators was as to the liability of certain 
Shareholders; those Shareholders insisting, as a con¬ 
dition, that the data upon which the Cojnpromise was 
founded shoulcf not Jbe divulged, and it was shown 
that it was founded upon details of property and 
circumstances, which, if know-n, would be detrimental 
to the interests of the Company, therefore^ the Court 
refused to sanction the compromise made by the 
Official Liquidators, on the ground of such a secret 
understanding. The Risen Coal and Iron Company (d) 
is in point. Jn that case it was held, that the 
general power to compromise debts and claims given 
by section go of the igth & 20th VicU c. 47, to the 
Official Liquidator of a Company, with the consent of 
the Court, is not restricted by the powers given by 
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the’ 2otli vS£ 2ist Viet, c 14, s. 16, nor tlie ii&t & 
22nd Viet, c. 60, s. 19;. and that the • Court had 
jurisdiction To sanction the compro^iise of any claim 
.made against the Conpany if it should consider it ex¬ 
pedient and beneficial, having* regard to the interest 
of all partie*;, so to do. Section ‘1,74 of the Indian 
Act, No. X. of 1866, fs substantially the same as the 
160th section of the Companies Act, 25th & 26th 
Viet. c. 8g. As the matter was one of discretion 
vested in the Court below, unless it has proceeded 


upon a wrong principle, this Tribunal, according to 
the principles it has acted upon, will not take upon 
itself to decide the point, whether the compromise 
was or not beneficial to the*Creditors. * 


The L6rd Justice Selwyn ;— 

In this case their Lordships must assume the 
validity of the Order of the 26th of June, 1866, 
against which ,no appeal has been presented, and by 
which the Eastern Financial Association has been 
ordered •to be wound up. This Order is the founda¬ 
tion of Jhe proceedings, and assuming its validity, 
there are two questions rai.sed by the present apfJeal; 
first, whether the compromise which was sanctioned 
by the Order of the 26th of June, 1867, was one 
which the Court was competent to sanction; and 
secondly, whether the Court, assuming it to have the 
power, ought to have exercised tha? power under the 
circumstances of this case. 

The words of the 174th section of the Infliah Act 
are, “ That the Liquidatots may, with the sanction of 
the Court, where a company is being wound up by 
the Court, compromise all calls and li^J^ilities to calls, 
debts and liabilities capable of resulting in debts, and 
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all claims, whether present or future, subsisting or ^1869^* 
supposed to* subsist betwe6n the Company and any Thk 
C ontributory or alleged Contributory, or other Debtor 
or person apprehending liability to the Company; and 
all questions in any way relating to or affecting the 
assets of the Company, or ,the winding-up of the Eastern 

Company generally; and on such terms as may be 
agreed upon, with power for the Liquidators t® take 
any security for the discharge of such debts or lia¬ 
bilities, and to give complete discharge in respect to 
all ©r any or such calls, .debts, or liabilities.” These 
words are very wide and general, and they are simila^t 
to those contained in section 160 of the English 
Winding-up Act of 1862. It may^ be co^njectured, 
that the great amount of costs acjd expenses incurred 
in the winding-up of these Companies induced the 

* Legislature to Increase the powers of the Court with 

• respect to compromises, in order to tbe diminisMng 

*of the amount c^f those costs. The words which are 

to he found in •this’section, especially the • words 
“ liabilities to calls, debts, and liabilities capable of 
resulting in debts, subsisting or supposed to subsist,” 
and the words “alleged contributory,” plainly show 
tlrat the compromises intended to be sanctioned might 
be entered into before the list of Contributories had 
been cettled, or the liabilities or competence of the 
Shareholders had* been ascertained. It appears to 
their Lordships that the compromise in question is a 
compromisie with Contributories or alleged Contribu¬ 
tories, and consequently that it is a compromise within 
*tlie words of the section in question. 

The authority of the case of Ex parte Tolly [a) 


LO 29L. J. ('Cli.)(N. S.), 702 
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has been much pressed upon the consideration of 
tlieir Lordships, but the real ground of vhe decision 
in that case is explained in the marginal note of the 
‘case, which states that “A Company was being 
wound up compulsorily, after an abortive attempt had 
been made to wind it up voluntarily, and the Official 
Liquidators agreed with thirty-five Shareholders to 
cornprpmise their liabilities for a fixed sum. those 
Shareholders insisting as a condition, that the 




upon which the compromise was founded should not 
be divulged. The compromise was sworn to be 
fou’nded upon details of property and circumstances, 
which if made known would operate detrimentally to 
the thirty-five Shareholder's and to the interests of the 
Company.* The Official Liquidators applied to the 
Court to sanction the compromise under that condi- < 
tion, in pursuance of the 19th section of 21st & 22nd 
c, 60, some of the Creditors opposed on the • 
ground of the da/a not being stated, aud the applica- * 
tion \s^s refused, with costs."* Ai^d on appeal .the 
decision was affirmed. But in that case, there was 
no question as to the liability of the thirty-five Share¬ 
holders;* the question was as to the amount which 
was likely to be recovered from those thirty-five 
Shareholders, and that, of course, was the question 
which the Court had to decide when it came to 
consider, whether such a compromise was advisable 
or not; and the grounds upon which that question 
was to be determined were, from the very |erms of 
the compromise itself, to he kept sefret. The mere 
statement of these facts is sufficient to distinguish* 
that case from the present, in whic‘» there are tw'o 
very different questions ; first, whether these persons 
who are alleged to be Contributories are Contribu- 
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lories at all ? and secondly, whether, assuming them 
to be fixed upon the list of contributories, they Would 
be able to pay any; and If any, what ^proportion of 
the amount of the calls which might be made upon 
them ? • * 

Now, the first of thfese questions; viz., whether 
they are Contribiitolries at all, depends very rhuch 
upon the time which is to be fixed for the commence¬ 
ment of this winding-up. That is a most material 
point, upon which the ultimate determination Of the 
question, as to who are the persons liable to be fixed 
upon the list as contributories would depend. All 
the facts relating to that point are apparent upon the 
affidavits and upon the Orders of the Court itself; 
for in truth it mainly depends upon ^the effect which 
is to be given to the very singular Orders which 
appear to have been made for the winding-up of this 
Company; there having been a winding-up order in 
the first instance, then a proceeding .in,the nature of 
a voluntary wUiding-up, then a discharge of the 
former Orders, arfd then ultimately the Order*of 'the 
26th of July^ 1866, which is the foundatioi; of the 
present proceedings. Now, all these matters were 
perfectly patent to the Court, and to all the share- 
holdeis; and they gave rise to the doubt which 
existed as to the date at which the winding-up of this 
Comfjiany ought to be considered as Coriimeftcing. 

So also with respect to the competency of fhc 
Shareholders. The Judges had before them, on the 
evidence tn this case, and from their knowledge of 
the then state ‘of circumstances;existing at Bombay^ 
reason to doubt whether the persons who were on the 
list of contributorijes, as alleged Contributories, would 
be able to pay any considerable sum, supposing they 
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we<-e ultimately fixed upon the list. In the present 
case, therefore, there was no agreement for secrecy, 
there was no object in secrecy, there was no attempt 
at setT<"cy ; everythinjr was brought l^airly before the 
'attention of the Court; and, coVisequently, in the 
opinion of their Lord.ships, the /ase of Parte 

Totty Jc) Crinndt be epnsidered ftii authority incon¬ 
sistent with the decision at which the Indian Court 
has arrived. 

That brings us, then, to the consideration of the 
second question, viz., whether, assuming that the 
Court had power to sanctio/i such a compromise, 
that power was properly exercised in the present case. 

Now, the power is, as has already been pid, one of 

>.0 wide and extensive a character, that it is doubtless 

one Whic^^ ought to be exercise 1 with very great 

caution ; but, on the other hand, in accordance with 

the principle upon which this Board has always 

acted, their l^ofcjships would be extremely 'reluctant 

to interfere^’ with the discretion of< the Courts in 

India vflien tWo Courts there had*arri^ed at the safne 

conclustqn in such a case as this, unless it could be 

• 

shown that these Courts had acted upon an erroTneous 
principle.' A question respecting such a com)>romi9e 
as that which is now under consideration is one 
falling in a -peculiar manner within the discretion of 
the Judges before whom it is brought, and in* this 
case that discretion appears to hav'e been exercised 
With very great caution. The fact of the opposition 
of the present Appellants to the proposed* cbmpro-* 
mise was stated to the Court in the‘affidavit which 
Was filed on the part of the Official Liquidators. All 
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Ihe Credi^fs bad due notice of tbe intention«to 
bring this question before the Court, atMl the Appel¬ 
lants themselves were beard by Counsel in opposition 
to the Order wh'ch^was proposed to be made for' 
sanctioning the compromise. It appears upon the 
evidence that all *the Credilors in Bamhay^ that is, all 
the Creditors who bad the best means of farming a 
judgment upon the question,—at all events, uj[)on the 
second of the two questions, viz., competency of 
the shareholders, assuming them to be fixed upon tbe 
list,—all of these Creditors assented to the terms of 
the comprondi'e. From the first there were only 
three Opponents, and of Jhese, the present Appel¬ 
lants, who are themselves a Company und^r Liquida¬ 
tion, alone appear here before their Lordships; and 
it is stated in the affidavit, and not denied, that tbe 
persons concerned in the management of the affairs 
of this Appellant Company, now under liquidation, 
had Sent out orders to Bombay not to accede to any 
compromise whatever. In addition to tifis, Mr, 
HamiltOfiy one of the Official Liquidators, states in 
his afiidavit that he, after the retirement of another 
Liquidator, considered himself as bound t© act, and 

• that, in point of fact, he did act, as protector of the 

interests of the Creditors. He says, that he has 

giveii careful consideration to all the circumstances 
of the case so far as they bear upon the question of 
the advisability of this compromise, and that in his 
judgment * there is no doubt, that it is one which is 

• very advisable, 'having regard fo the interests of the 
Creditors. He says, that all the Books of account 
had been from thetfirst open to the inspection of the 
Creditors, and that some of the principal Creditors 
have-, in fact, for a considerable time retained posses- 


:!S 

1869. 

Bank of 
, Hindustan, 
China, 
AND Japan 

V. 

The 

Eastern 

Financial 

Association. 



CASES IN THE PRiVy COUNCIL 




*1869. 


The 

Bank of 
Hindustan, 
China. 
AND Japan 


V. 


The 

Eastern 

Financial 

Association. 


sic(Ii of some of the Books and accounts, ‘of copies of 
them. No question has been raised as to the bond 
fides of all or any part of the proceedings which are 
now before us; all the materiel circumstances of the 
case were brought at the time to the attention of the 
Court •and were matters in respect of. which the 
High Court of Bombay was much more competent 
to arrfVe at a satisfactory conclusion than this Board 
can possibly be. 

As, therefore, their Lordships have, in the first 
place, no doubt as to the 'jurisdiction of the High 
Court to make the Order in question, and in the 
second, as they see no. ground for controlling the 
discretion ^hich that Court has exercised in accord¬ 
ance with the wishes of the great bulk of the 
Creditors, their Lordships will feel it their dnty 
humbly to advise Her Majesty that the Order of the 
High Court of Judicature at Bombay ought to be 
affirmed, and this appeal dismissed with costs (a). 


(<i) Sec* In re Commercial Banh Corporation oj India and thf 
Rep, 8 Eq. 241, wherp a similar Order was made,*- 
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Gopeekishen GoshaIhe^ 


... Appellant, 


• AND 

• 

Brindabunchunder Sircar* Chow-I 

DHRY, SrEESCHUNDER SiRCAR CHOW- 
DHRY AND GuNGAPERSHAD GoSHAMEE 


Respondents. 


On appeal from the High Court of yudicature at 

Calcutta. 

The questions raised in the Court below and on 
appeal, were, first, one of fact; whether a Karana- 
mah, or agreement, was proved to have been executed 
for the consideration therein expressed ; and, secondly, 
if so, whether the Appellant had established by evi¬ 
dence his case of the assertion of demand of his 

* Present Members pf the judicial Committee—The Right 
Hon. Lord Romilly, the Bight Hon. Sir James Willijftn Colvilc, 
the Right Hon. Sir Robert Phillimore (Judge of the Admiralty 
Court^and the Right Hon. Sir Joseph Napier, Bart. 

Assessor :—The Right Hon. Sir Lawrence Peel. 


a3rd & 24th 
June, 1R69.J 

A. advanced 
money to li., 
in the years 
1841 and 
1842, the re* 
payment of 
which was 
secured by 
Bonds. A. 
died leaving 
two Sons, C. 
and D., who 
succeeded to 
his e.state in 
equal moie- 

^.required a further loan, when an adjustment of the amount due on hi» 
B^nds to was made and the balance due ascertained. C. and D, A.’s 
Sons and representatives, thereupon made a fresh loan to B., who exe¬ 
cuted a new Bond and a Karanamah to secure repayment of the old 
debt as^well as the new loan. Various sums were paid by instalments 
by B. between the years 1843 and 1859, under the Bonds and Kara¬ 
namah. B. subsequently compromised with D as to the amount due 
rjpon his moiety, hut C. refused to compromise his share of the debt 
due to him, and he applied at various times to B., and up to the time of 
bringing the suit, for payment of the amount due to *him under the 
Bontfe and Karanamah. The debt was admitted by B., and an offer 
made by him to compromise, but refused by C. In 1857, within the two 
years prescribed by the Act of Limitation, No. XIV. of 1859, C. brought 
a suit against B.'s representatives to recover the amount due under the 
KarantAnah. B. set up, as bar to the suit, the limitation of twelve 
years, under Ben. Reg. III. of 1793. Held, on appeal, by the Judicial 
Committee, reversing the decree of the High Court at Calcutta :— 

First, that according to the true construction of the words “clear 
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debt,' and a promise to pay, so as Jto brinj; him 
within the exception contained in section 14 of 
Reg. HI. of 1793, and take it out- of the operation 
of the twelve years' rule ot limitation provided by 

/I 

that section. 

The suit out of which these questions arose was in- 
stitute'd by the Appellant against the Respondents; 
Gun^apershad Goshamee, being joined as a Defen¬ 
dant,” but no relief prayed against him, to recover 
Rs. 34,865. 6, 7, owing by the first two Respondents. 
The Principal Sudder Amcen of Zillah Hoo^hly^ 
dismissed the. suit, as being barred by the law of limi¬ 
tation, Ben. Reg. Ill, of 1793, and held that indepen- 

f / 

dently of that bar, the Appellant had failed to* give 
satisfactory proof of an admission of his demand by 
the Respondents. On appeal, the H'gh Court at 
Calcutta affirmed that decision. The appeal was. 
from this decree of affirmance. 

The foIIo,wfng were the circumstances of the 


case:— ‘ « 

Surroopchunder Sircar Chowdhry, the Father of 
the Resfpondent, Brindabunchunder Sircar Chow-> 
dhry, and Grandfather of the Respondent, Srees- 
chunder Sircar Chowdhry at different times, borrowed 
money of Rughoram Goshamee, the Father of the 
Appellant. ' 


and positive proof” contained in the exception, in clause 14 of Brn. 
Reg. HI. of 1793. it was sufficient for the Plaintiff to show that he 
asserted his claim secured by the Karanamnh within twelve years from 
the filing the plaint, and that the Defendant had admitted the depiand 
to be right. 

Second, that “clear and positive proof means such evidence as 
leaves no reasonable doubt as to the rnatter required to be proved ; and 
Third, that it is not neces.sary that a precise sum should be rr^ntioned 
W either party, or a Promise to pay should have been made by the 

Defendant. 

The distinction between the acknowledgment of a debt and a promise 
lo pay, illustrated. 



,0N At>PEAL FROM THE INDIES. ^ 39 

• J 

The first of these loans, namely, for Rs. 20,000, ’ 1869. 

at 12 per cent, interest, was made on the 2nd Shrahdn^ Gopee*. • 

1248, B. E. \i 6 th July, 1841), by Rughoram Gos- 

sain to Surroopchunder and his Son, Brindahtinchurt’- ». 

• , - . . , . Brindabum- 

der. The repayment thereof, with interest, being ' •chundbr 

secured by a Tutnasook (Bond). The next loan was cifowD^EV. 

made the 13th Maugh, 1248,^ B. E. (25lh January^ 

^1842), when a further sum of Rs. 10,000 was 
advanced by Rughoram Gossain to the same twc^ bor¬ 
rowers,.also secured by a Bond. 

In the month of Assin, 1250, B. £• [September^ 

*843), Surroopchundery requiring a further loan ap¬ 
plied to the Appellant and his elder brother, Gunga* 
pershadf to make such loan, their Father, Rughoram 
Gossain, having died, leaving them his joint heirs, 
and entitled to succeeil to his estate, including the 
above two Bond debts. Surroopchunder was then 
*informed by them, that he must first adjust the old 
debt before a new loin Would be made, to which he 
agreed, and, ac;pordingly, the Khattas^ Or books of 
account, were examined, an adjustment and # settle¬ 
ment of the old accounts took place, when a balance 
was fo«nd, owing by Surroopchunder and Brindabun- 
chunder of Rs. 31,702, 2. 10, to the Appellant and 
. his Brother, in respect of the Bonds. 

A fre.sh loan of Rs, 6,000 was then made by the 
‘Appelant and his Brother to Surroopchunder and 
Brindabunckundet*, and to secure the repayment 
thereof a further Bond was executed in their joint 
names,«,nd also another instrument, called a Kara* 
namah^ or agreament, on the same day, in their joint 
names, by tlie same parties, to secure the payment of 
the balance so previously found due; and in which 
instrument the iresh loan' as well as the Bond tu cover 
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the same, was expressly mentioned, and was agreed 
(0 be paid along with the balance. 

Part of the debt thus Contracted was paid by the 
borrowers by instalments, and it appeared, that Bnn^ 
dahunchunder compromised ^ thtf claim with Gun* 
gapershad, so far as related to his moiety, without 
the privity of the Appellant; * Brindahunchundert 
undertaking to pay Gungapershad a sum in respect 
of the. bal mce of the debt due under the Karanamah 
of Rs. 8,500, equal annual instalments of Rs. 1,700; 
which, with the sum of Rs. 4,000, amounted in the 
aggregate 10 Rs. 12.500, , payable, in respect of 
the then advanced balance* The instalments were 
paid by Brindabunchundet to Gungapershad, the 
last :)f them being paid on the 28th 0/ Februairp, 

*« 57 - 

Brindabunchunder also endeavoured to effect a- 
compromise with the Appellant, in terms similar to 
the above, in respect to the payment of the balance 
due ffom hirii and his Brother, the other Respondent, 
under ,*he Karanamah^ and re'newtd proposals and 
offers of settlement to the Appellant, of the balance 
of the debt under the Karanamah, were made as late 
as February, i860, when Brindabunchunder offered 
him a similar sum of Rs. 12,500, in full satisfac¬ 
tion and discharge of the balance of the debt due. 
The Appellant refused to accept these offers of 
compromise, and he repeatedly demanded the pay¬ 
ment of the full amount due under the Karanamah, 
These demands were met by the Respondents, not 
by any denial of the existence of the debt, which 
it appeared from the cifidence was acknowledged and 
admitted by them, but by offers over and over again 
repeated, to compromise and settle the same by a 
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payifietit in mpticy to the Appellant, similar in amount; 
td that previously made to his Brother, Xrungaper- 
shad. 

To enforce payment ci the balance of the debt thus 
due, the suit out of which the present appeal arose was 
brought by the Appellarit in thet Court of the Prifiteipal 
£udder Ameen of Zillah Hooghly^ on thfc 13th of June, 
"^ 59 ) agaiinst the two first Respondents as principal 
Defendants, aud Gungapershad, who was made prd- 
formd a Defendant, in conseq(uencc of his refusing to 
join the Appellant as a co-Plaiutiff, to recover the 
debt due from the two principal Defendants, under 
the Karanan^akj and after ^ giving credit for and 
deducting the moneys received and payments made 
in respect thereol (including the Rs. 12,508 paid 
tQ Gungapershad), in the whole amounting to 
Rs. 17,892. 8. 6.; which amount being deducted 
(rpm the amount so secured by the Karanamah^ 

m 

left a balance of principal money due of Rs. 34,865,6.7. 
and for interest, making together the aggregate sum 
of Rs. 69,730. 13. 2. Of that sum the Appellant 
claimed * Rs. 34,865. 6.7 as his moiety of the above 
debt. The plaint stated the adjustmfent of accounts, 
rin respect of previous Bonds which took place at the 
• family house at S^rampore, on 7th Assin, 1250, B, E. 
(22nd *of September^ 1843), the further loan Of 
Rs. 6,000, then ma^e; the execution of the lYew Bond 
for the latter sum, and of the Katanamah for the 
balance 6f former debt as well as for that sum, by 
Surroopchunder Sircar Chdwdhry and the Reitpondenl, 
Brindabunchunder. The plaint then gave credit lor 
the sums of money received and paid in respect of the 
debt, and charged that since Maugh, 1263, B. E.- 
{January, 1856;, repeated calls were made on Ihtf 

Xfll—8 


Gopbe* 

KISHBN 

GoSHAMftl 

BrinoabuN'« 


CHUNDBR 

SiKCAR 

CHOWUHRt, 



42 


CASEb IN tHE ^klVV COUNCIL 


ib69. 

Cml’KK- 


KISHKN 

ClUSHAMP^. 

V ‘ 

Bkinoabiin 

OUJNDRK 

SikCAH 

Chowuhkv. 


principal Defendants for the payment of the balance 
in question, but that, although they admitted theil* 
liability, they tailed to pay it off. 

I he Respondent, by his answer 

alleged, that the suit was based on a fabricated Kara- 
natfiah ; that he never signed the same, and that 
during Ids father s lifetime he had never heard any 
mention made of the deed either by him or the 
Plaintiff. There was no denial in the answer of th.e 
signature of the Defendant’s Father, or of the further 
loan to him of Rs. 6,000. The answer then pleaded 
the lavi' of limitation, under sec. 14 of Ben. Reg.Ill- 
of i793f bar of the suit; and as tojthe statements 
in the plaint of acknowledgment of the debt, which 
brought the case within the saving clause of that 
section, and prevent the operation of such bar, the 
Defendant in his answer denied, that he had made 
any payments on account of the Karanamak, or ad¬ 
missions of liability, and he also objected to tin: claim 
for * interest, on the ground tfiat no m< rjtioh was 
made of it in the Karanamah, and submitted, that in 
the absence of any promise for its payment, the claim 
ought not to be admitted under Act, No. XXXIL of 
1839. answer then concluded by charging the 

Appellant with having patronized a cousin of the. 
Delendants, and having supported him with money 
in bringing a suit against them, stating that the suit 
having failed, the Plaintiff, in revenge, had instituted 
the present suit. ‘ * 

The other Respojident, Seerischuhder^ filed a sepa¬ 
rate answer, which contained similar allegations to 
those contained in the above answer in bar to the 
suit, and, like the latter, contained no denial of the 
signature of his Grandfather, Suroopchunder Sircar^ 
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tiOT of the otliwr Rt-spondent, to the nor 

his. 

Witnesses Vere examined, who proved the execu* 
tion by Sit^roop^kxindcr and Brindahufichundery of 
the three Bonds, a«(l the Karanamah\ the' adjust¬ 
ment of accounts, the striking a balance and the 
new loan previous ,tb the execution of the latter 
instrument; the snbseqttont payments and entries on 
account of the debt as above mentioned; also the de¬ 
mands of p lyment made on the two first Respondents, 
and the acknowledgment of the existence of the debt, 

and offers to settle the same, made by the Respondent, 

• 

Brindabunchunder, as before mentioned, in order to 
bring the case within the saving clause in section 14 
of Ben. Red. III. of 1793, rfie Regulation of limita¬ 
tion of suits. The Appellant offered himself for 
examination and was examined, verifying the several 
* instruments aforesaid, and proving the execution 
• thereof and the adjustment of accounts, and offers 
of settlement made to him by the* JRespondent, 
Brindabunchundar. • 

t 

The hearing of the suit took place on the loth of 
December f 1863, before Naaeerooddecn J^ahomcd 
Khan^ the Principal Sudder Ameen, who by his 
. judgment dismissed the suit with costs, first, on the 
plea in bar on the law of limitation ; and, secondly, on 
’ the issue of the fact; declaring that the execution of the 
Karanamah was* not proved by the Plaintiff. The 
grounds on which he arrived at his conclusions of law 
and fact,, were stated in his judgment as follows;— 
^ First, the suit of the Plaintiff is founded upon an 
Ikrar for debt, dated the 7th ASsin of the year 1250, 
and it has been brought after the prescribed period 
of twelve years from the dale of the principal dotu. 


1869. 

Gopkk- 

KISHBN * 

Goshambb 

V. 

Bhindabun- 

• CHUNDKR 

• Sircar 
Chowohky. 



44 



Gopbe* 

KISHBN 


‘^Goshambb 

«. 

Brindabun- 

CHUNOER 

SlRf:AR 

Chqwdhri^. 


CASKS IN THE PRIVY COUNgiL 

merit. Rather after a lapsb of fifteen years, eight 
months, and twenty-two days. Besides, a space of 
^fteen years and one mopth has passed aivay from the 
i8th Choitr» of the year 1250, the date on which 
the Plaintiff alleges to have obtained a payment of 
5i237-2a. op., and it appears, on reference to the 
account books filed by the Plaintiff, that the sum of 
Ks. 76. 3a. 9p. and Ks. *79. 2a. 9p. stated to have been 
received by him on the 24th Assar of the year 1253, 
and bn the 9th Asisar 1254, respectively, in gram^ jire 
not entered in them, as payments on account of the 
debt entered in the Ikrar^ and none of the deposi¬ 
tions prove that the said payments in gram were made 
on account of the debt covered by the Ikrar, and 
instead of its being proved that the gram id the value 
of the aboye-mentioned sum of money was delivered 
and received on account of the debt of Rs. 35,895 ; 
it has been rather established that the gram in ques¬ 
tion was given on sundry accounts. The Plaintiff 
state.s that hiS uterine Brother, Gungapershad Gos^ 
hamee, who owns a half-share in th^e amount of the 
Jkrar, received from the Pefend.mt a sum of Rs. i2,SioO 
by gradual payment up to the 3rd Maugh of th^ year 
1263, and the PIaintiff|had in proof of this statement 
cited his uterine EJrother as a witness. But the 
evidence of the Plaintiff’s uterine Brother did not 
prove ariything of tfie kind ; he had rather deposed 
to the effect, that the Ikrar^ on wlpch the claim of 
t|ie Plaintiff is based, was drawn up and executed, 
and that he did npt receive any payments ^ ur^der it 
from the Defendants. The allegation which the 
Plaintiff makes, that .the amount covered by the 
Ikrar was paid and received within twelve years from 
yts date, and that the present action Vras brought by 
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him under the old law, within twelve years from the 
date of such payment, is wholly devoid of proof. 
The law of limitation muU bar the Plaintiff’s claim. 
The evidence tendered by the two servants of the 
Plaintiff, viz.: Ram^hun^er Ghose and SreenatA ■ 
Chuckerbutty, and by the Plaintiff himself, is mere 
oral evidence respecting the above-mentioned pay¬ 
ments under the Ikrar^ and cannot be deemed by the 
Court good and valid, in preference to the tesitimony 
of the Plaintiff’s Brother, who is a co-sharer in the 
amount mentioned in the deed, to the extent of a 
moiety, and when ther«^ is no vestige of such pay¬ 
ments of the amount of the fkrar in the accouTit 
Books, &c., alluded to above. And the mere state¬ 
ment of *the Plaintiff’s uterine Brother as to the 
receipt by him of Rs. 12,500 from the principal 
Defendants, of their previous and recent debts, can 
never establish the identity of that amount with the 
debt contracted under the alleged Ikar ^f the Plaintiff, 
when the genuipeness of that deed has •been denied 
by* his said Brother, and in a case where the Debtor 
sets up a plea of denial, and the Creditors^ are two 
Brothers, the testimony of that Brother who deposes 
in favour of the Debtor, ought, according to'the rules 
of Justice, to be given preference to. Secondly, the 
spirit of section 170 of Act, No. VIII. of 1859, is 
‘ that,* if one of the parties in a suit cites another as a 
witness in it, and If the party so cited refuses to give 
his evidence, without any reasonable cause, then the 
Court “will either decide the case against him, or pass 
such other Order as may seem to it proper in the 
circumstances of the case. The section above quoted 
does not mean that Courts are bound to pass a deci- 
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sion against the recusant party. Hence, as the cir- 
cupustances of the application of the law of limitat oa 
to the claim of the Plaintiff have been clearly 

t 

exhibited in the first paragraph, I think, that with 
reference to the true spirit of. the section above 
quoted, the case cannot be justly decided against the 
Defenda,nts, and th^t it should be accordingly dis¬ 
missed as barred by the law of limitation, the applica¬ 
tion off which has been fully shown above. Third, 
that issues have been franned in this case on the 

original claim, and both oral and documentary evidence 
have been adduced respecting them, and that this 
evidence has had the consideration of the Court. ! 
am also of opinion, that a findin on these issues 
cannot be probably in opposition to my finding on* the 

question of limitation. Hence apprehending, lest my 

finding on the issue in bar be overruled by the 

appellant Court, the case might be remanded under 
section 351, ^ct, No. VIII. of 1859, then both the ' 
parties might' be again put to trouble, and the case 
for a long time remain stationary; ^therefore, a few 
remarks on the issues of fact are recorded. It is not 
unknown that both the parties are wealthy, and the 
Ikfar is ‘A valuable instrument ; still it has not been 
registered. And it is said that the deed in question 
was executed in Serampore, and in that place several 
persons of respectability reside; but the deed' has 
not been witnessed by any one of thefin, even the two 
low men whose names are written in the place of 
witnesses are stated to be dead, and the person who 
is alleged to have been the writer, ha.s not appeared 
in Court and given fiis testimony; he has been 
absent; and the Plaintiff's Brother, whom the 
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Plaintiff ^ays holds a moiety share, has denied, the 
execution of the Ikrdr^ and the , Ikrar has not 
ibeen proved Tjy any other witnesses. Under these 
circumstances, f t]iii>k that the testimony of fhe 
Plaintiff himself ^nd his four relatives and servants, 
who have deposed! to the {execution of the* Ikrar^ is 
not valid. 

From this decree an appeal was instituted by the 
Appellant to the High Court. 

The appeal was heard on the 15th of March, 1865, 
before Mr. Justice Bayley and Mr. justice Phear, 
two of the Puisne Judges of that Court, •who 
differed in their respective judgments. The Senior 
Judge, Mr. Bayley, decided, on the evidence in the 
suit, first, that suit was not barred by limitation 
of lime under section 14 of Ben, Reg. III. of 1793, 
as the Appellant had brought himself within the 
saving clause of that section, whicli required him " to 
show, by clear and positive proof,* that he had 
'demanded th?: money, and that the L)ef<?ndant had 
admitted the truth of the demand, or proipised to pay 
thft moneyand, secondly, upon the merits, which 
chiefly involved the question as to the*execution of 
the Karanamah, that the suit should have been de* 
creed in favour of the Appellant, and, therefore, that 
tfie decree of the Principal Sudder Ameen should be 
reversed. The other Judge, Mr. Phear, did not 
concur in the conclusion arrived at by the Senior 
Jud^e’on the issue of limitation, but agreed w ith the 

Lower Court in thinking that the evidence of the 

• 

Appellant as to the* demand and admission or promise 
was insufficier^t to satisfy the requirements of, and to 
bring the Appellant wthin, the saving clause of 
section 14 of Ben Keg. III. of 1793, and on that 
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grdund Slone held that the suit was barred, 
ordered that the decree *of the Principal 
Ameen should be affirmed. f 

• 'As the decision i»f Mr. Ju^ticl Phear, on thci 
question of fact concurred with the. Principal Suddii^ 
Afneen*s ^judgment, it wa? under the*provision of Ac(^' 
No. XXIIl. of 1861, sec., 23, held hnai, and wal 
made a decree of the High Court. 

From ‘:uch decree the pr sent appeal was brought. 

?!Tir R. Palmer^ Q. C., and » Mr. Leith^ fof the 
* Appellant;— 

Two points arise. First,'whether the KdranAfitah 
Was, as alleged, in fact executed, and, secondly, as to 
the operation of the exception contained in section i 4 i 
Regulation ill. of 1793, taking the case out of the 
twelve years’ limitation of suit. 

First, on the* issue upon the merits^ we submit^ 
that the ^ourts below ought to have,found, as the 
evidence given by the Appellant satisfactorily proved, 
that the K&ranamah was duly executed by SurvQ/ip^ 
thunder Sircar, and also by his Son, the Respondent, 
Brindahunchunder^ and that on the occasion of the 
adjustment of the accounts, a further loan was made 
to them. • 

Secondly, "fhe Act, Nn, XIV. of <859, does not 
apply, and the Appellant is within the exception 
contained in section fS of that Act, as the sjiit.was 
brought in 1859; the law, therefore, applicable 

-to the case is Ben, Reg. HI. of 1793, sec. 14* 
The evidence is sufficient to bring the case within 
the exception to the twelve years’ prescription, the 
limitation of suits provided by Ben» Reg. Ill, of I793ff 
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iec. i j; as there is clear and positive proof of ^ 

‘ demand of th^ money and promise to pay» sufficient 
to Satisfy the requirements of the saving part of the 
section pleaded in bar to the suit. The English 
cases, under the Statutes of Limitations, as to 
acknowledgments to ^take the case out of the Qpera- 
tion of that Statute, apply. Thus in Trulock v. Robey (a), 
a Letter by a Mortgagee stating “ that he was wiiling 
to settle,” was held to be a sufficient acknowledgment 
by the Mortgagee to exclude the operation of the 
Statute of Limitations, 3rd & 4th Will. IV. c. 27, 
,s. 28, and to save the right to redeem the mortgaged • 
premises. That case was followed by the Lord 
Justices in SfUnsHeid v. Hobson (^). [Sir yantes 
Colvile:—An Bhaee Chund v. Purtab thuntf Manik- 
chund {c), it was held, that under the Bom. Reg. 1 , 

1800, sec. 13, which is similar to the Ben. Reg. HI. 

1793, sec. 14, the offer of a specific sum by the 
^i3efendant by wa^ of compromise ’was ndt such an 
fildmi&sion of the plaintiff’s demand as to take thetcase 
^but of the operation of the law of limitation.] That 
•case differs from the present and is distinguishable, as 
it was an offer after action brought, in no way 'involv- 
'in^ the justice of the plaint iff \s demand, and no 
payment was made. 
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Mr. Forsythf p.C., and Mr. y. D. Bell, for the 
two first Respondents 


The onjis ^prohandi is on the Appellant. He must 
prove two things tQ take the case out of the operation 
of the Ben. Reg. III. of 1793, seC. 14; first, the debt, 


(<*) 12 Sim. 402. • (^) 3 DeG. M. & G., 620' 

(c> I Moore's Ind. App. Cases, 155. 

Xfll—9 
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, and, secondly, that he is entitled to av^il himself of the 
exceptions contained in* that section Now, there is 
not sufficient evidence of the making of the Karana- 
viaht or the Bond, to entitles the Appellant to a 
decree, independently of the bar of limitation. To 
entitle a party to the exception*contained in the 14th 
section, there must first be a demand, and, second, an 
admission of the truth of the demand, or promise to 
pay the money. The cause of Action stated in the 
plaint arose twelve years before the suit was com¬ 
menced, and the Appellant has not shown any suffi¬ 
cient ground to entitle him to bring such action after 
the expiration of hvelve years, limited by that section 
of the Regulation, fivea if the payments had been 
made to Gungapershad Goshamee, it would not, accord¬ 
ing to the terms of the Regulation, entitle the Appel¬ 
lant to succeed in his suit. Bhaee Chund v. Purtah 
Chund Mapift chund (n) is in point; there the offer 
was to coihpromite the subject-maHer in dispute, but 
this Tribunal held it did not operate as an acknowfedg- 
ment^so as to take it out of ihe Bom. Reg, I. of 1800, 
Cases in English Law fully, support thi.s. k is laid 
down'in Chiiiy: Col of Statutes, Vol III. p. 14, as to 
limitation of actions, ihat the terms must be so distinct 
as to make out a promise to pay, and it must be 
shown to be on account of the debt for whidj action 
was brought, and a promise to ^ay the femainder—• 
Francis v. Hawkesley {b). There is no proof that £ 
demand of the amount of the debt was specifically made 
by the Plaintiff. Part payment of e debt will not take 
the case out of the ’Statute of Limitations. Wainman\ 


{a) r Moore's Ind. App. Cases, is5 
28 L j y. n 
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Kynman («), Tippets v. lieane (i), Davies v. Ed^ 
wards (c), Waugh v. Cope {d), Sidmell v. Mason (e), 
Smith V. “fhorne {f}. The Equity cases, Trulock ▼. 
Rqbey {g\ and Skinsjield v. Hobson (h), tiled by the 
Appellant, are nothin point, as they are under the 
Statute, 3r,d & 4th FPiV/. IV. c. 27, s. 28, and not 

under the Statute, »ist James I. 

• • 

Sir /?. Palmer, Q. C., in reply 
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The cases cited by the Respondent under the 
Statutes, gtli Geo, IV, c. 14, are not applicable, as 
they are all on promises giving a new cause of 
action. • 


Juflgment having been reserved, was now delivered 

by • • • 

The Right Hon. Sir Joseph NAPifeR • 


The material questions in this case are, first, 
whether the Karanamah on which the suit is based 
was executed for the consideration, and by and to the 
parties alleged*in the plaint; and secoftdly, whether 
th*e Complainant*has brought his case within* the ex¬ 
ception in the old law of limitation, Ben. Reg. III. 
of 1793, section 14, which prohibits the hearing and 
determining the merits, if the cause of action shall 
have arisen twelve years before the comnnencement 
of the suit, “unless the Complainant can show, by 
clear and positive proof, that he had demanded the 
money or matter* in question, and that the Defendant 
had admitted the truth of the demand, or promised' 
to pay the money,” Sec. 


(a) I E.\, 118. 

(1:) 7 Ex., 22. 

(<*) 2 Hur. tV Npr. 310. 
12 Sun., 402. 


( 5 ) j Cr. Mce. & Ros.. 252. 
((/) ft Mee. Weis., 824. 
(/) 21 L .T. 0 . 201 

( 4 ) 3 De G M & G , ft2t-. 


lath Tuiy, 
1869, 
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In addition to the reasons set forth in the judgment 
of Mr. Justice Bayley^ in support of his* opinion, that 
the Karanamah was efxecuted, as alleged in the 
plaint, their Lordships think it proper to observe, 

. that no evidence has been oljerefl, in order to dis¬ 
prove the handwriting of the parties by. whom the 
Karanamah purports to^ have been executed, or of 
the attesting witnesses thereto. Instead of giving 
or producing any such evidence, the principal De¬ 
fendant has confined himself to the surmises and 


arguments of his Pleader in his answer to the plaint. 

Their Lordships are of opinion, that the first ques¬ 
tion should be answered in the affirmative. Taking 
it then as established by the evidence that the 
Karanamah was executed by the principal De¬ 
fendant arid his Father as alleged, it is next to be 
considered, whether the defence of the law of limita¬ 
tion has been mel by proof of demand and admission, 
sufficient to bring the case within the exception in 
this law. ‘ 


The fiction, though in form a cirfim of the entire 
sum secured to the Plaintiff and his Brother {Gun- 
gapershad Goskamec) by the Karanamah, ' with 
interest thereon, is in effect, for the Plaintiff’s moiety. 
Gungapershad Goshamee does not make any claim 
on his own behalf for the other moiety ; he refused 
to join as co-Plaintiff, and was made a Defendants 
pro forma, for the reasons alleged fn the plaint, but 
he has not filed any answer thereto, lie has, how¬ 
ever, examined as a witness. * * 

It is clear upon his evidence that,* between the 
years 1847 *^57' h*e received from the principal 

Defendant upwards of Rs. 12,500 on account of a 
larger claim; and he docs not bring forward evidence 
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of any claim which he then had against this De¬ 
fendant, other than for this share of the debt whtch 
was secured by^ the Karanamah to himself and his 
Brother jointly, Xfiese payments were made after' 
the death of the Fafher of the principal Defendant, 
who, with the principal Defendant, had executed the 
Karanamah* There is adequate proof that after 
’ these payments were made to Gungapershoii Go- 
shamee, the principal Defendant tried to induce the 
Plaintiff to settle the claim for his moiety upon terms 
such as those which Gungapershad Goshatnee was 
alleged to haws accepted, but that the Plaintiff insisted 
on payment in full. 

Their Lordships are satfsfied upon the evidence, 
that the payments made to Gungapershad*Goshamee 
were, on account of his moiety of the joint claim, 

• under the Karanamah ; and that the offers made to 
the Plaintiff related to|his claim to the^ other moiety. 

• No other claim is proved, or could be presumed, to 
which these payqients and offers were appropriated. 
Manderston v. Robertson {4 Man, & Ry.^ 440). 

These offers were made not to buy off vexatious 
or doubtful litigation, but to settle a claim secured by 
an obligation, which fixed its amount. 

Their Lordships consider, that upon the true con- 
.struc|ion of the law of limitation applicable to this 
case, and in order to bring the case within the 
exception, it was sufficient for the Plaintiff to show, 
by “clear and positive proof,” that within the 
prescribed period he asserted his claim to what was 
•secured to him by the Karandmah^ and that the 
Defendant admitted this claim to be as of right. 
It was not necessary that a precise sum should have 
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been mentioned by either party ; or that a promise 
td pay should have been made by the Defeffdant. 

“Clear an'd positive proof” is such as, upon the 
• case made, leaves no reasonab|j“ doubt as to the 
matter required to be proved,* the truth of which it 
establishes to a moral certainty';, and it is by the 
combined effect of the whole evidence that we have 
to judge, whether the proof is “clear and positive.” 

It was contended, that there is no proof that a 
demand of the amount of the debt in dispute was 
specifically made by the Plaintiff; or that the 
/Defendant admitted the truth of such a demand, or 
promised to pay it; that as to the admissions of 
indebtedness, there is rfome doubt, whether any of 
them wefe made to the Plaintiff himself; and that 
there was not any which amounted to a promise to 
pay the debt due under the Karanamah, or to au« 
acknowledgment of any specific sum; that they were 
but attempt? at a compromise, which failed. • 

The»authorities which have been ^mainly relied^ on, 
in order to show that there has not been a sufficient 
acknow*Iedgment within the period of limitation in 
the present case, were cases of actions on promise®, 
decided on the Statutes of the 21st Jan. I., and the 
9th Geo. IV. c. 14. The Principal of these decisions is 
not applicable to a case like the present. They d/;pend 
not upon the effect of an exceptwn in the Statute, 
but upon the principles of the Common Law with 
respect to the cause of action. The issue . joined, 
made it incumbent on the Plaiqiiff to prove a 
promise made within‘six years, and such as to agree* 
with that laid in the declaration. In such cases 
acknowledgments, whether by words or acts, are oi 
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ho avail, save so far as they sustain the promise 
alleged; there is no exception within which Chtiy 
come; and these cases are to be regarded simply as 
'actions brought on promises made within six years. 
But the cases in which acknowledgments art opera¬ 
tive by way of ^exception, are of a different character. 
In these, the action inust*be maintained on*the origi¬ 
nal security; and an acknowledgment within the 
prescribed period of limitation, shows that tfie obliga¬ 
tion was then subsisting and unsatisfied; a promise 
to pay is not required. 

It has, therefore, been decided that in an acknow¬ 
ledgment within the 3rd & 4th Will. IV. c. 271 
sec. 40, .it is not necessasy that the amount of the debt 
should be specified, nor a promike made to pay it. 
Carroll v. Darcy (10 Ir. Eq. Rep. 329). It has also 
been held, that an admission of a Bond debt con¬ 
tained in the answer of the Executors of the Obligor, 
although in a suit to which the Obligee wis not a 
party, was sufficient to take the case out of the opera¬ 
tion of 3rd & 4th Will. IV. c. 42. Moodie v. Ban^ 
ni^ter (4 Drew., 432). • 

It is one thing to acknowlf dge'a debt and another 
to promise to pay it, and this distinction is recog¬ 
nized by the terms of the law relied on by the 
t^efendant. The decisions on the sufficiency of ac¬ 
knowledgment^ within the exceptions in recent Sta¬ 
tutes of limitation, have (as Sir Edward Sugden has 
Db.served) “ proceeded on a liberal but yet a fair and 
just construction of .these Statutes.” Blair v. Nugent 
(3 Jo. & Lat., 677). • 

Giving a like construction to the lavv of limitation 
that applies fo the present case, their Lordship.s are 
satisfied, that all that i.^ required to be shown to bring 
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the case of the Plaintiff within the exception, has been 
shown sufficiently. If the conclusions at which thciy 
have arrived upon the material facts of ^he case needed 
confirmation, they are fortified by j^he omission of 
"the principal Defendant to tender himself as a wit¬ 
ness in support of his defence in'a^ case, the circum¬ 
stances o'f which were alf within his own knowledge ; 
and by the unsHtiNfactory character of the evidence 
given by Gungapcrshad Goshamee^ who has kept 
back (evidently from hostility to the Appellant) the 
Books which he ought to have produced. Such a 
course sug^ests the naturaf inference, that the 
evidence which has not been produced, was felt to be 
adverse, and subjects the 'parties who take such» a 
course, to the construction that is least favourable tOi 
the views and interests which they seek to support by 
imperfect or inferior evidence. 

Their Lordships will, therefore, humbly advise Her 
Majesty that appeal should be allowed; that 
the judgment of the High Court af^ * Bengal an 4 
the judgment affirmed thereby, should be reversed 
and set auide; and that the Appellant should h^vc 
judgment for his moiety, with interest at the full 
legal rate and costs. He must also have the costs 
of this appeal. 
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Rajah Leki.anuno* SiN(in 

. ‘ and 


Appellants , 


RajAii Mohendernauain, 
Rajah Jykmungui. Sing 


and 


no-j 

J- Respondejiils.' 


On appeal from the Sadder Dcnoanny Adawlut 

of ^Bengal. 




W£^s a boundary siyt, insliLutcd by the A ppel- 24tl» & ^sth 

lant, the owner of Pergunnah Stnghol, ;^ainst the 

|ffst Respondent, the Owner of Pergunnah Ahsur boundi'r^ 

and the other Respondent, the Owner of the Judicial 

Pergunnah Ahsur Chundun, and Chundun Bhooka the Court of 

Junkeepore. The object of the suit was to obtain |.xti-eS^ely’ ri 

possession of <?,ooo heegahs of chiefly Hill and Forest luctantto 
, • ‘ . I A II > j reverse the 

land, as appertaining to the Appellants semindary^ judgment of 

• _ I'. an Indian 

With mesne profits. • Court, and 

The facts of the case, which entirely depended on willnotdoso. 

the evidence of identification of certain parcels of ad- arc, upon the'i 

tacts and 

•Present:—M .mbers of the Judicial Committee —The Right evidence, 

• Hon. Lord Romilly (Master of the Rolls', the Right ffon. Sir satisfied that 
• the decision 

James William Colvile, the Right Hon. Sir llohcrt rhillimore of the Court 

(Judge of the Admiralty Court), and the Right flon Sir Joseph hdow was 
^ ^ ^ > o r dearly wrong. 

Napier, Bart. There is a 

Assessor :—The Right Hon. Sir Lawrence Peel. strong pre- 

' sumption 

.• against a 

Plaintiff who seeks to set ^side an Award made by Government Officers 
on a revenue survey, after full local inquiry, for the purpose of 
obtaining a rectification of the boundaries between two estates, .and the 
onui of ^rouf that the Award was wrong lies on the party impeach¬ 
ing it. 
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joining lands of the two Pergunnahs, and the grounds 
of argumentj ate fully stated in their Lordships’ judg¬ 
ment. 

n 

The appeal tfras argued by 

Sir R. Palmer^ Q* C, and Mr Leith^ for the 
Appellant, and by ' , 

4 b B 

Mr. J. D, Bellf for the Respondeots. 


loth Dec., Their Lordships’ iudgrilent was reserved, and now 
1869. j * 

pronounced by 

The Bight Mon. Sir James W. Colvile. 

'The Appellant is tl>e present possessor of the 
large zemindafy known as the Ktirruckpore Mehals^ 
which includes the Whole of Pergunnak Singhol; 
and One of^^the mduzahs composing that Pergunnah 
is called Kusheh Budholee. This zemindary formerly 
belonged to one Rajah Kadir AH, from whom it 
descended, first to his son, Ikhul Ali Rhan, and 
afterwards to' his Grandson, Rukmei AtH. Khan ; but 
in 1842 k was sold for arrears of Government revenue, 
and was then purchased by Rajah BidaHund Singh, 
the Father of the Appellant. ‘ 

Abutting upon Pergunnah Singhol, and on the 
west and south of it, is Pergunnah Chnndun Bhooka. 
This Includes the mouzahs of yankeepore, Ahsur 
Chand alias Kuchwa, and Ahsur Biscoond. The 
two former of these form part of the hemindary of the 
Respondent, Rajah Mahendernarain Singh, who' is^ 
the ^on and successor of Rajah Nirbye Singh. The 
other village forms part of the zemindary of the other 
Respondent, Rajah Jyemungul Singh, who is the re¬ 
presentative and successor of Rajah Nj^toah Singh. 

The question in the suit is one of boundary between 
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the two Pe^gunnaks Singkol and Chundun BhoolLa^ 
9. tf., whether the 5,000 b^egaks which the Appellant, 
as Plaintiff, seeks to recover possession form part of. 
Kusheh BndhoUe* audj therefore, lie within the 
proper boundary line of Purgttnnah Singhol ; or 
whether they are Included partly in the villages of 
yankeepore and Kuchwa^ and partly in that of 
Biscoond, aud, therefore, He within the proper 
t>oundary line of Chundun Bhooka^ 

From the statement, however, it follows that the 
portions of the disputed land which are held by thp 
Respondents respectively may be so held by them by 
different tiths; and that .although the principal 
questTon of fact, viz., the true position< of tho boundary 
line between the two PergunnahSy is common to 
both, the one may, in respect Qf long possession, be 
in a more favourable position than the other; and 
^that that which may be evidence against ^l^e one may 
not be evidence, against the other. And this being 
so, 'it is perhap*b unfortunate that the Appel‘lajit*^s 


claims against the two Respondents should be litigated 
in one*and the same suit. The suit is brought not 
only for the recovery of the lands in question, but, as. 
a necessary step towards that object, to set aside 
Certain Awards passed by the Officers employed to 
conduct the Revenue survey in this District, and to 
obtain a rectiBcation of the boundary line as deBned 
by them. The suit was brought within the period 
in which the law allows such Awards to be contested 
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in a regular suit. But their Lordships need hardly 
observe, that the Plaintiff in such a case has to. over¬ 


come the strong pyresumption which the decision of 
such a question as this by competent Officers after 
full local inquiry, made with the aid of a scientific 
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survey of the locality, is calculated to .raise against 
him. 

r 

It may be convenient, in the first* place, to state 
' shortly what i-^ the effect of the curvey proceedings 
which are impeached. The line laid down by the 

r 

survey, as the northern boundary of Pergunnah 
Chundun Bhooka, and the southern of Pergunnak 
Sitigkol, is not a River, but seems to be almost identical 
with the chain of Hills which on the Map of Hoolas 
Roy (A), which has been so much discussed in this 
case, arc delineated as running east and west between 
the ofharara and the stream which he calls the 
Pun^hcihec Khoord. To these Hills we may give 
the name, which is applied to them in •some of the 
proceedings, of “ SuhoodrecP 

There was throughout the survey proceedings a 
dispute between the Appellant and the Respondent,* 
Mohendernarain Singh, or Nirhye Singh, his Father, 
touching tlfe possession of the lands sought to be* 
recovered from the last-named •Respondent. .The 
earlier j^roceedings treated that portion of the land 
in dispute as falling within the mousahs of Rergun^ 
nah Chundun Bhooka, which belong to Mohender- 
narain. Mr. Brown, the Deputy Collector, was dis. 
satisfied with this finding as being inconsistent with 
Hoolas' Map A; he objected to Brijhookun's Mep R, 
and directed that there should be« a further investi¬ 
gation, and a comparison of the Country with the Map 
A. He also proposed to go himself to the spot and 
decide the question of possession. •Heneverdidso; 
and the question was*finally decided by Mr. Quintin, 
the Superintendent of Surveys, ait-r IocpI inquiry and 
investigation, in his proceeding of*lhe 24th of Decem¬ 
ber, 1H47. 
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The case as to lands sought to be recoveretl 1869. 

from the RgS^ondent, Jyemtirtgul Singh, somewhat 

different. When the survey of these lands first todk Lkblanond 
, . . • Singh 

place, the Appellant raised no claim to them. The v. 

contest was between tl^e Respondent, Mohendernarain' 

Singh, saying that they belonged to his village of smuiT 

Ahsur Chand alias Kuchwa„ yyemungul^Singh, 

saying that they belonged to his village of Biscoond, 

The decision was in favour of the latter. , 

In the final proceeding of December^ 1848, before 
Mr. Ward, also a Government Superintendent of 
Surveys, and two yearsi, after the commencement of 
the dispute between the Respondent, the Appellant 
did Jntervene as third part^, and ineffectually claimed 
the lands as part of Pergunnah Singhol. But his 
omission to come forward before that tfme affords a 
strong presumption that he was, at the commence¬ 
ment of the survey, out of the possession of these 
lands, if he had ever been in it 

These survey Awards are founded efn evidence of 
the actual possession. They are not, if questioned in 
time, conclusive on the question of title. 

TTieir Lordship.s will now consider upon what 
evidence of title the Appellant seeks to impeach 
them. 

The earliest piece of evidence is the proceeding of 
1816, before Mr. Sutherland, described as a Regis¬ 
trar of the Civ*l Court of Monghyr, who appears, 
under the law then in force, to have exercised a 
jurisdiction in questions of possession similar to that 
which is no^r exercised by the Magistrates under Act, 

No. IV. of 1840. 

The complaint was brought by Rajah Kadir AH 
against the Lessees of part of Pergunnah Chundun 
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Bhooka, and seems to have been directed rather^ 
against encroachments upon wild' and '}ungle land, 
for the purpose of collecting the Forest products, 
than against any actual occupation, ol cuittivated 
soil. One Rajah Jusmint Sin^h, however, describing 
himself as the proprietor and Zemindar of Rergunnah 
Chundun Bhooka^ intervened; and the question, what 
was the true boundary between the Pergunnaks, was 
thus raised between the two Zemindars. 

Those stated by the Zemindar of Singhal were :— 
"To the west is Geedha Ghaut and Churhee Khoord 
(by which we understand a' line drawn from Geedha 
Ofhaut to Churhee Khoord\ to the east is Dabeedah^ 
and to the north is a great Mountain, and south is. 
Punjhairee Khoordy 

The statement of Jusmunt Singh was that the boun-. 
dary of his lands extended "from the west of 
dah straight along as far the Soardhobee Sun- 

kareerekh Viwik *Sireckabutan.*' It is not easy to iden.- 
tity all these names ; but the conejusion to which 
their Lotdships have come is, that this statement 
makes th^ southern boundary of Singhol that liive of 
Hills above called Suhoordree^ which is admitted by 
the Respondents to have been the dividing line as 
regards actual possession and enjoyment, and has 
been fixed as such boundary by the survey proceed¬ 
ings. If this be so, it follows that ^uswunt Singh 
asserted no title to the land lying to the north of 
these Hills, and between them and the Jo^barara\ 
and that he did not treit that stream,, or any other 
stream, under the name, of Punjhairee Khoord^' as. 
the boundary between the two Pergunnahs. On the 
other hand, the issue thus raised between the parties, 
seems to admit that the Puhjhairee Khoord was to the- 
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south of that line of Hills; and that the controversy 
Was about the^ 4 ands claimed in the present suit, o^ 
part of them. 

Mr. Sutherland’s decision was in favour of Kadir 
AH, and directed thaf thg disputed land should remain 
in his possession accordim; to the before-mentioned 
boundaries, until the •decision should be rescinded by 
jan action under Regulation X. of 1793. In i8i7» 
One Budhndrain was sent by Mr. Sutherland to ftlark 
out the western bou'idary between the Pergunnahs^ 
in accordance with the last-mentioned decision; and 
that, starting from Geedjha Ghaut and proceeding 
southward to some point or another, he did place 
certain boundary pillars, is^ undisputed. His own 
statement, made on oath in January., 1^30, is,jthat they 
extended southward as far as the Pnnjhairee Khoord^ 
and that that stream in south of the Punjhairee 
Kalan. 

• Jimvnnt Singh and Nirbye Singh, who then first 
appear on the stajje, declined to take any part in this 
demarcation, and* intimated that they intended to 
dispute Mr. Sutherland’s Order in a regular suit. 
No such suit was, however brought. 

It will be convenient here to inquire upon what 
parties this proceeding of 1816 was binding, and what 
lands did it cover ? 

‘It may be taken to have bound Juswunt Singh, 
who was a party to iT, and those who claim through 
him. It may therefore, be taken to have bound 
Nirhye Singh, and after him the Respondent, Mohen^ 
dernarain Singh* But is it binding on Jyemungul 
Singhf or was it binding on his father and predecessor, 
Nuwab Singh T 'fhat depends on the question how 
far cither derived title from Juswunt Singh ; and the 
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evidence is unfortunately either very scanty or al¬ 
together silent on their connection with yi{fwunt Singk, 
and as to the time at w'hich, and the manner in which, 
Pergunnah Chiindiin Bhooka becatne divided between 
two distinct Zemindaries. Tlie Principal Sudder 
Arneen, in his judgment spealvs of Jiiszvunt Singh 
as the'“ 4 / 6 »o;'i£'^’'of the«Dofendants. And 
is,wo apprehend, the same word as "Meeras^" which, . 
in Professor Wilson's Dictionary, is defined to be the 
person through whom an iniieriiancc is derived. On 
the other band, the judgment of the Sudder Court 
speaks of the proceeding -of 1816 as made against 
the ancestor of one of the Defendants. Again, the 
Report of lloolas Pay ^alludes to the proceedings 
on a partition between Nirbye Singh and Nuwtb 
Singh, and speaks of Juswunt Singh as the elder 
Brother of both. Chunderchain Stngk, a witness of 
yyemungul Singh, also speaks of such a partition. 

That the Respondents, therefore, held their respec-, 
live portions of Pergunnah Chundun ' Bhooka under a 
title which, up to some nate, is a common one, seems 
probabl'e; but there is a little, if any, direct evidence 
of the fact, and still less of the date at which the 
separation in title commenced. 

There is no statement in the proceeding of i8i6‘ 
of the specific quantity of the land then in dispute,; 
and the comp’aint seems to have been of invasion on 
the part of the Tenants of Jusivunt Singh, occupying 
lands to the west of the westward boundary. Juswunt 
Singh, however, claimed all the land which lay south 
of the line of Hillg which he said was the southern 
boundary of Singhol and west of Dahecnah (which we 
take to be the range of Hills on the east of the now 
disputed land). The question wav, whether south of 
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fhe line of Hills the eastern boundary of Pergunnah 
Chundun Bhookah was the Dabeedha rangCj or a line 
prolonging the line from Geedha Ghaut to that line 
to'Hills up to the ^unjhairee Kkoord \ and the con-, 
troversy so stated se&ms to embrace the whole of the 
land now in disput^.* 

The Respondent, JyemUn^iil Singh, whether bound 
or not by the proceedings of 1816, is certainly not 
bound by those from 1829 to 1832, in which Hoolas 
Roy and Motu Roy made their conflicting reports. 
These proceedings were occasioned by a dispute which 
arose between Rajah 'Nirbye Singh and the th^n 
Zemindar of Singhol, after the supposed partition 
between Hirhye Singh and tfuwab Singh, and were 
confined to that portion of the disputed land which is 
west of the Punjhairee Kalan, It did not, therefore^ 

• embrace the land which the Appellant now seeks to 
recover from the Respondent, yyetnungul Singh. 

• It was in these proceedings that, in ordej: to get rid 
of the effect df^the Order of 1816, Nirhye Singh first 
raised the point, that ih& Punjhairee Khoord mentioned 
in that proceeding was identical with the* stream 
marked in Map A as the Jorbarara, Neither the 
Respondent, yyemungul Singh, nor his immediate 
ancestor, Ntw'ab Singh, was a party to that issue, nor 

. is the former responsible for the inconsistency which 
it involves, in claiming a boundary inconsistent with 
ihe admitted possession. On the contrary, some of the 
witnesses produced by him in this suit speak of the 
southern boundary of Pergunnah Singhol is the line 
™ of Hills w'hich has been assigned.as such boundary by 
the survey proceedings, and such was the boundary 
asserted by yuswUnt Singh in the proceeding of 18 id- 
We cannot find that yyemungul Singh has in any 
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way mide the identity of the little Punjhairee an 4 
tb% Jorbarara a Matenal question, unless it be by 
the 13th par&gtap^h of his answc^r. And, in that, he 
seems merely to raise the question, whether ButPs- 
ndrdirt had Iain down the western boundary, or the 
di'?putc of 1816 had extended further to the soUth 

* (I 

than the latter stream. He does not admit that 
the southern boundary of the Sincfhol is the little 
Punjhairee, whether north or south of the line of 
Hills. On the contrary, by paragraph 15, he distinctly 
asserts that the line of Hills is the true boundary. 

, If the case rested here, their Lordships, considering' 
the scanty evidence afforded by the proceeding of 
I8l6, would have felt tl)&t no sufficient ground had 
been laid Vor setting aside the survey proceedings 
against the Respondent, yyentungul Singk, or even 
against Mahendernarairt Singh. The real difficulty 
in the case has b«en occasionevl by the way in which 
th; cause has been conducted in ttv’ Courts of India 

* K 

by the .Counsel for the parties, wlic- seem in argu¬ 
ment to have accepted as a fact, that the southern 
boundary of Pergunndh Singhol was a river railed 
the Punjhairee Khoord^ and to have df<puted con¬ 
cerning the position of this stfeamf, and the accuracy 
of the Map of Hoalas Roy. They probably took 
this course because they felt pressed by the effect 
of the proceeding of 1816. The tFrincipal Sudder 
Amgen's judgment proceeds almost entirely upon 
the preference which he gives to the Map of Hoolas 
Roy ovef that of Brijabookun. But, the Map of 
Boolas Rdy is really a document of very slight 
authority. He differed from the other Arbitrator 
Who Was appointed conjointly wit'h him to settle' 
that particular dispute; and no* final Order was* 
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passed in that matter. His Map and report were 
before the cevenue authorities when they made ttie 
survey and the survey Awards, and were ultimately 
disregarded by them. When this case came on. 
appeal before the SuHdtr Dewanny Adawluit the 
Judges of that Court observed, as thf^ir Lordships 
think with great justice, thht they were bound to 
treat the survey proceedings as correct, so far as the 
appearance of the Country is recorded therein, and 
failing to find in the survey map any stream which 
corresponded with the stream set down in Hoolai^ 
Map, they rejected that* Map, reversed the Principal 
Sudder Ameen^s decision, and dismissed the Appel¬ 
lant’s. suit. . Afterwards, on* a suggestion that there 
was in the survey Map a stream which might 
correspond with the Punjhairee Khoord of Hoolas*^ 
•Map, they granted a review, and directed a further 
local investigation into the existence of this stream 
•by an Ameen. The Ameen rnAde a report, in which 
he describes an ^ intermittent stream, dry in some 
places, flowing in others, which he treated in the J'un- 
guL The Judges of the Sudder Dewanny Adawlui 
upon this report adhered to their former judgment, 
dismissing the suit. When the appeal was heard 
here we had not before us their reasons for this 
conclusion, and we caused a communication to be 
made to of, which the result «is, that the final 

judgment of Mr. Raikes is now before us. That 
Judge, with better means of forming a judgment 
on such a point than their Lordships have on the 
materials before them, came toi the conclusion that 
the stream described by the Ameen did not corre- 
spond wdth the Punjhairee Khoord laid down in 
Hoolas' Map; or wdth the description given by tfie 
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Appellant's Vakeels of the alleged boundary of his 
aemittdary. Their Lordships, after full consideration 
of the case,* are not prepared to say that that con¬ 
clusion is erroneous. They niust observe that, upon a 
boundary question they would be extremely reluctant 
to reverse the judgment of an Indian Court, unless 
they were clearly satisfied that it was wrong. If it 
had been shown that there was a well-defined stream 
corresponding, or nearly corresponding with that 
laid down in Hoolas' Map, they might have felt 
that, considering the proceedings of 1816 and the 
way in which the parties have conducted their case, 
the survey Awards ought to be reversed. But as the 
evidence stands, they leel that the position, course, 
and very existence of the Punjhairee Khoord are 
left in such uncertainty, that if the boundary laid 
down by the survey proceedings were altered, it would 
be impossible, with any certainty, to fix the boundary 
to be substituted for it. And, in these circumstances, 
they must humbly recommend to Her Majesty, that 
the decree under appeal be affirmed, and this appeal 
be di&missed with costs. 
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\GA Syed AbdooL IIoosain Appellant ; 

, * AND 

Adam Lenainf. and K'C"*'*''} 

Snadden ... ... ’ • 

On appeal from the Court of the Recorder of 

Moulmein, 

The question in this appeal was, whether the ap¬ 
pellant, ift the circumstarfces hereinafter mentioned, 
was barred by section 2 of the Act, No. XXIII. of 
1861, from bringing a regular suit against the Re¬ 
spondents. 

That section is as follows :—“ All questions re- 
garding the amount of any mesne pryfits which, by b. in part 
the terms of the decree, may have been reserved for 

tract. C. 

• Present:—Members of the Judicial Committee —The Right brought a 

• # suit &&f8iinst 

Sir James William Colvile, the Right Hon. the Lord Justice ^ g 

Selwyn, and the Right Hon. the Lord Justice GiffareJ. claiming the 

Assessor The Fight Hon. Sir Lawrence Peel. another"titll. 

Pending this 

suit, C. entered into an agreement with D., selling him the Logs in the 
event of being successful in his suit. The judgment of the Court of 
the First Instance was in C.'s favour, and under such judgment D, 
obtained possession of the Logs in suit. This judgment was, on 
appeal, reversed B. then brought a suit, in the nature of an action 
of Trover, against C. and D, for the Logs and damages. The Court, 
without entering into the merits, dismissed the suit, on the ground that 
it was not maintainable, as the same relief could have been obtained under 
the provisions of section 2 of Act, No. XXIlf, of i86i ;—Held, by the 
Judicial Committee, reversing such judgment, that there had been a 
miscarriage, as that section did not apply, the suit by B. against C. 
tnd D being to recover damages for a tort alleged to hare been com- 
miitc8 by C. and D. and that the latter was not a party to the original 
dUit. ur bound by the judgment in that suit. 


23 th June, 
1869. 


A, sold to 
ft. certain 
Logs of Tim¬ 
ber, and 
ninety-five 
Logs were 

fra 
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adjustment in the execution of the decree, or of any 
mesne profits, or interest, which may be, payable in 

c 

respect of the subject-matter of a suit between the 
dates of the suit and execution of the decree, as well 
.as questions relating; to the ,8urfis alleged to have 
been paid in discharge or satisfaction of the decree 
or the like, and any other questiorfs arising between 
the parties to the suit in which the decree^ was 
passed^ and relating to the execution of the decree, 
shall be determined by Order of the Court executing 
the decree, and not by separate suit, and the Order 
passed by the Court shall be open to appeal/* 

Jhe facts were these :—In the Burmese year, 1221,, 
two persons, named /ffaA Amone 3n\d Monup Toon Bone 
sold to one A^a Yacoob Ally 250 Logs of Timber, at 
Rs. 55 per Cog, which Timber was expected to arrfve 
at a place called Kuddoe in about three months, and 
taking an advance of Rs. 2,000, at interest, they exe¬ 
cuted a Bond in favour of A^a Yacoob Ally, embodying 
such contract. • The Timber was growing.in the terri¬ 
tory of Mynelongyee, and a quantity of fhe Timber, an^ 
in particular 95 Logs, was there cut by, amongst other 
persons, one Ko Bonk, the Father of Monuq Toon 
Bone, and the 95 Logs were dispatched down the River 
to Moulmein and taken possession of by Monuq. Toon 
Bone, and made over by him in part performance of 
the sale contract to Aga Yacoob Ally, at Kuddoe. 

On the 4th of October, 1859, tfie Respondent 
Lenaine, brought a suit in the Court of the Deputy 
Commissioner of the District of Amherst, claiming as 
against Monuq Toon Bone and Aga Yacodh Ally, the 
95 Timber, on the ground of their having been 

cut in the territory of the chief of Zimmaff, and of that 
Chief’s having confiscated the same, and sold them to him. 



ON APPEAL FROM THE EAST INDIES. 


7< 


Montiq Toon Pone and Aga Yacoob Ally defended 
such action, o*n the ground of the 95 Logs of Timber 
being the property of Monuq Toon Bone, and sold by 
him to, and received«by, Aga Yacoob Ally. 

Pending that suit, Lenaine, on the 31st of July, 
i860, entered into au agreement with the Respondent 
Snadden, and his Partner (carrying on business as 
R. & W. Snadden), whereby he sold them a quantity 
of Timber, including, in the event of his being suc¬ 
cessful in the above suit, the 95 Logs of Timber in 


litigation. 

On the 2gth of August, i860, the Deputy Com* 


missioner decided the suit in favour of Lenaine, 
and, on the tst of May, i86r, on an appeal by the 
Defendants therefrom to the Commissioner *of Tenas- 


sert'm, such decree was affirmed. 

On the 2nd of August, 1861, Snadden, as the 
Attorney for Lenaine, who had obtained an Order of 
the Court for th^' delivery to him of the* 95 Logs of 
Tinvber, took possession of the Timber, and, appa¬ 
rently under the above agreement, he retained^ posses¬ 
sion thereof for himself. 

About the same time Aga Yacoob Ally presented a 
special appeal to thd High Court at Calcutta, on the 
ground that he was, as bona fide Purchaser, without 
hotice or concealment, entitled to retain possession of 
the 95 Logs. The High Court remanded .he case 
for trial by the Commi.ssioner, upon the issue, whether 
Aga Yacoob Ally had bought for full value openly, and 
whether the 95 Logs of Timber had become his pro¬ 
perty. Th* Chief Commissioner (Lieut-Col. A.P. 
Phayre) having taken evidence on these points, on the 
tst of April, 1864, decided in the Appellant’s favour, 
Lenaine appealed to the Chief Commissioner of 
British Burmah against such decision, on the grounds 
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that the sale was rtot in market overt, that the 
purchase was not in .good faith, and thaft a document 
adduced in ‘evidence was wrongly admitted ; but the 
Chief Commissioner dismissed the appeal with costs. 

The Order of the Commissioner made on the 
appeal was as follows :—“ The , Court orders and 
decrees that the decision in this case, dated ist of 
May, 1861, be revised, and decret'S to the Appellant, 
Aga Yacoob Ally, the 95 Logs of Timber claimed 
by the Respondent, Lenainf, in the original suits 
(together with his own— Aga Yacoob Ally, the Ap¬ 
pellant s) costs and fees in all three Courts.” 

On the 15th of June, 1864, Aga Yacoob Ally, con¬ 
sidering the wording of the decree as unsatisfactory to 
him in his'position as a Delendanty Snadden, not being 
a party to that suit, presented a petition praying the 
Court to pass a simple decree ordering the appeal to bd 
allowed and the former decision reversed, and to be 
kept in possession of the 95 Logs and other Timber 
bought by him from Monuq Toon ^one. The Cpurt, 
however, refused to alter the terms of the Order. 

About this time Aga Yacoob Ally died, havipg ap¬ 
pointed .the present Appellant his Executor. 

On the 23rd of November, 186^ the Appellant, as 
such Executor, filed his plaint in the present suit in 
the Court of the Recorder of Moulmein ai^ain^t the 
Respondents, in the nature of/aoiaction of Trover, 
whereby, after reciting the proceedings in the other 
suits, and the alleged conversion by the Respondents 
of the 95 Logs of Timber, he claimed ,damages to the 
extent of Rs. 23,30^^. 6a. 4p., incluiling interest from 
the 2nd of August, 1861, being the time admitted as 
the date when the Respondent. Snadden, obtained the 
95 Logs of Timber, 

The Respondent^ Lenaincy filed a written statement^ 
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setting up as^ defence, first, that the suit was barre^d 
by limitatioil. Secondly, that the cause of actioh 
had been determined. Thirdly, that *the deceased 
had already sued tha other Respondent, Snadden, as ' 
Agent to Lenaine^ for 30 Logs out of a batch of 128 
Logs of Timber, and that, therefore, ho could not 
now sue him and the other* Respondent for the 95 
Logs. Fourthly, that, if by the agreement between the 
Respondents for the 31st of i860, t e Respon¬ 

dent, Snadden, had undertaken any liability for the 
Timber claimed by the late Aga Yacoob Ally, 
Fifthly, the suit would not, according to sec. j 
of Act, No. Vin. of lie, as the Plaintiffs 

sought to recover Timber already decreed to him, 
and he ought to have executed that decrefe; sixthly, 
a denial of liability for interest; and, lastly, that 
*Aga Yacoob Ally having, in the suit of 1862, elected 
to sue the second Respondent for 30 Logs of Timber, 
*part of 180 Logs claimed by him, he could not sue 
the iirst Defendant for the I'emalning 95 Logs, 

The other Respondent also filed a written statement 
embodying the same defences, except the ihltd and 
seventh. 

Issues were settled by the Recordet, the only mate-^ 
rial one of the present question being the first, whether 
the oase was maintainable with reference to the pro¬ 
visions of sec. z of»Act, No. XXIII. of 1861. 

The Pleader on behalf of the Plaintiff addressed 
the Court, but no evidence was adduced, in conse¬ 
quence of the Recorder (Mr. y. Cor'yton) considering 
it right to decide the case on tile fir^t issue only, and 
he dismissed the suit with costs against both defen¬ 
dants. 

The judgmeftt of the Recorder, after referring to 

XIII—12 
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the flaming of the issues, proceeded in these terms? 

" I think it is not necessary, acting under sec. 145 of 
Act, No. Vni. of 1859, to go beyond the first issue 
and that my finding on that issue bdos: adverse to the 
Plaintiff and determined the suit. It appears clear 
tc me, that this suit is founded on t,he decree obtained 
by the Plaintiff, and that the proper coilrse was to 
have,applied to this Court fot the execution of that' 
decree, and that a regular suit such as the present 
is expressly prohibited by the provisions ol sec. 2 of 
Act, No. XXII 1 . of 1861." 

I, The Appellant applied to the Recorder for a new 
trial, or review of judgment, and an order was 
accordingly issued for the Respondents 4 o appear on 
.such application. 

On the 25th of February, 1867, that application 
came on for hearing, and was dismissed, the Recorder* 
giving judgn^ent as follo^t.s :—“ It ^appearing that the 
decree, on the propriety of executing which, in con¬ 
formity with sec. 2 of Act, No. XXIII. of iS6r,and 
not with the practice obtaining before ist of May^ 
i860, I oased my judgment in this suit, was passed in 
1864. \ think the 2nd section of the Act erf 1861 
applies, and gives the Appellant an ample remedy, 
and that the institution of a regular suit for the pur¬ 
pose virtually of carrying out the decree is wrong, f 
say this without reference to the merits of the case.” 

The present appeal was from this decree. 

Sir R, Palmer, Q. C. (Mr. % D. Bell with him), 
for the Appellant;— ’ ' 

There is nothing to be found in the 2nd section of 
the Act, No. XXllI. of 1861, or any* other sections of 
Ihe Act relating to the Civil Procedure Code applf^ 
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cable to the Courts of British Burma, which prevented 
the Appellant, the Executor of Aga Yacoob Al\y, 
bringing this suit against the Respondents for damages 
fqr conversion of the 95 Logs to Aga Yacoob Ally, 
decreed to him by tl^e Order of the Chief Commis¬ 
sioner. Neither was. the Appellant precluded by the 
Civil Procedure Act, No. of 1859, sec. 145. 

By the issues recorded the question was between the 
parties to that suit. If a special claim for dafnages 
arise against a third party, a new suit lies. Here the 
Appellant’s Testator, a hona fide Purchaser without 
notice, could not, under the decree of the Court of 
appeal, passed in the suit in which Lenaine was the 
Plaintiff, have obtained under the Act, No. XXIII. 
of 1861, any relief whatever against Snaddqn, or even 
against Lenaine^ to any further extent than an Order 
,to make him personally responsible for the 95 Logs 
of Timber mentioned in the decree, which Order 
', would not have done full and complete justice. 


Mr. Letih,*{or the Respondents, was stopped from 
arguing on the merits. 


Xhe Right Hon. The Lord Justice Gif^ard :— 

Their Lordships in this case are of opinion, that 
the Court below has proceeded on a misapprehension 
of the effect of the 2nd section of the Act, No. 
XXIH. of 1861, on which the judgment of that 
Court appears to hnve been found. 

That section is in these terms (HL Lordship 
read the section, ante, p. 69, and proceeded) :— 
The decree in •this case on which the judgment in 
the Court below was founded,* is in these terms :—- 
“ The Court Orders and decrees that the decision in 
this case, dated ist of May, i86i. be revised, and dy. 
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rrees to the Appellant, Aga Yacooh Allv, the ninety- 
five Logs of Timber claimed by the Respondent, 
Lenaine, in .the original suits, together with his own 
{Aga Yacoob Ally, Appellant's) costs and fees in all 
three Courts.” 

That decree is against Lenaine alone, and its effect 
is, in point of fact, simply to direct restitution by him 
of the particular 95 Logs ol Timber. 

Thfc present suit is not only against Lenatnet but 
also against Snadden^ who was the purchaser from 
Lenaine^ and who was no party to the original 
suit, no party to the original decree, and not in 
any sense bound by it. The object of this suit 
is not restitution of the^ 95 Logs, therefore, not an 
execution ^ of the decree at all; but its object is to 
recover damages for a tort alleged to have been done 
both by Lenaine and Snadden. 1 

That being so, their Lordships are clearly of 
opinion, that 4the 2nd section has no application to, 
such a case. It has no application us against Snad- 
deuj because Snadden was no party to the original 
suit. H has no application further, because it can¬ 
not be said that proceeding for a tort is any method 
of executing this decree. 

Their Lordships do not think it necessary for them' 
in the present state of these proceedings to go further 
than this. Of course, when the matter goes liack, 
every ground of defence, excepting this particular 
one, will be open to the parties; but their Lordships 
are clearly of opinion, that there has been a miscar^ 
riage in this respect, and, therefore, the decree of the 
Court below must be reversed and discharged, and 
the Appellant must have his coststof the appeal, and 
so their Lordships will advise Her Majesty. 
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Goshain Tota Ram ^ Appellant ; 

, * AND 

• Rajah Rickmunee Buli.ub Respondent,^ 


On appeal from the Sudder Dewanny Adawlut of 
the North- Western Provinces. 


In this case, the suit was brought by Rajah Gou/j- 
bullub, the Father of the Respondent, against the 
Appellant And Mussumat Radha Munee and others, 
to recover possession of a Temple add lafid situated 
^ in Mohulla Bhounraghat, at Bindrabun. The Ap» 
pellant claimed the property as having been sold to 
• him by one Mussamat Radha Munee, The decisions 
of both the original and appellate Courts were in 
favour of the Re«pondenCs Father. 

The facts of the case are as follow :— 

In*the year 1807, Maharajah Bindrabun *Beharry 


28th |unc, 
1869. 

The sole of 
the Judicial 
Committee is, 
never to dis¬ 
turb the 
concurrent 
deciiiions of 
the Courts 
below upon a 
mere question 
of fact, unless 
it very clearly 
appears that 
there has 
been some 


, miscarriage of 

® Present:—Members of the Judicial Committee —Right justice, or 
Hon. Sir James William Col vile, the Right Hon. the Lord Justice gjiusion’drawn 
Selwyn. and the Right Hon. the Lord Justice GilTard. by the Courts 

Assessor The Right Hon. Sir Lawrence Peel. below is 

plainly erro- 

* neous. 

The Judicial Committee will not determine an appeal against a 
decree upon the mere fact that some evidence has been impro¬ 
perly admitted bv the Court below. It is the rule of this Tribunal 
to do substantia! justice between the parties, and to see if there is suffi- 
cient (evidence on the whole record to justify the conclusion to which 
the Court below has arrived. 


According to the true construction of section 39 of Act, No, Vlll. of 
1859, R is not fatal to the admission of documentary evidence, that 
it is bioi«ght in subsequent to the filing of the plaint, if it appears to 
have been received with the sanction of the Court. 
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bought the land in Binrirabun, a place held in great 

veneration by Hindoo^', and t)uilt the Temple in. 

dispute. He apj>ointed ffyracfees Priests ta perform. 

the ceremonies, and supplicfl them with funds. The 

same course was adopted by his successors. 

/ 

On Rajah GourhulluRs death, the Respondent's 

t 

Father, as his adopted Son, succeeded to his estate, 

t 

and one Sreecfhur Doss was then the officiating 
PriesJ, and he, being old and infirm, nominated 
Gobind Doss to succeed him, which nomination, 
having been submitted to the then Rajah, was ap¬ 
proved of by him. In 1852, Gobind Doss died, 
1 <“aving a Widow, named Mussamat Radha Mimee, and 
a Son-in Law, Btndrabun Dass, the latter of whom 
recognized the then Rajafi as the Owner of the Temple, 
and sought to be appointed in Gobind Dosds place. 
Rajah Goiirbulluh, on this occasion made no written 
appointment, but he recogniz-d Bindrabun Doss as the 
Priest, and he was in the habit of writing to him in 
that capacity, sending him money for jiurposes of the 
Temple, as had been the case with Gobind Doss, his 
predecessor. 

Sometime in the year 1857, Bindrabun OeW'Went 
to Calcutta^ when Rajah Gourbullub called upon him 
for an account of his expenditure at the Temple, where¬ 
upon he, although admi tting his liability to account, 
never did so, and shortly afterwards disappeared. 
Before he left, he told Rajah Gouvbullub, that he 
had made over charge of the Temple to Gobind 
Doss's Widow, Mussamat Radha Munec. 

In March, i860, Rajah Gourbullub, for the first 
time visited the City' of Bindrabun, when he dis¬ 
covered that several persons claimed to hold the 
Temple, as against him, amongst whom was the 
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Appellant, who alleged that he had bought the estate, 
including the Temple, from Miissamat Radhct Munee^ 

Upon this. Rajah Gourbullub commended the pre¬ 
sent suit against ,the Appellant^ Mussamat Radha * 
MtineCy and four other persons, in order to recover 
possession of the estate. 

Mussamat Radha Munee filed a written statement, 

* admitting the PlaintilUs title, and denying tha^ she 
had sold the property to the Appellant. 

The Appellant, by his written statement, denied the 
Plaintiff’s title, alleging that the Plaintiff had exercised 
no right of ownership tor twelve years, and alleging 
that Gobind Doss and his Wife had borrowed money 

■ 

from him for repairs of ttc building, and the expenses 
of the worship, and that they had oh thfe 21st of 
Novemhe*', 1858, sold the property to him. 

• The Appellant filed the deed, by which he alleged 
that the property was conveyed, and which purported 
•to have been executed on the 2Cst of Novembery 
185^8, by Mussaviat Radha Munee, as Widow of 
Qohind Doss. 

Evidence was entered into on both side^, Rajah 
Gourbulluby in addition to the evidence of vfitnesses, 
piitting in documentary evidence as proof of his 
’ title, and Mussamat Radha Munee filed documentary 
evidence, qonsisting of accounts and letters, showing 
the relations subsisting between the Plaintiff and the 
then Priest at the Temple, such as the Plaintiff 
making remittances, and requiring receipts from the 
officiating Priests of the expenditure on the Temple. 

On the 6th of July, r86£, Mahomed Bukoh, the 
Principal Sndder Ameen, decreed in favour of the 
Rajah Gourbullub, giving the possession, and deciding 
against lilt* validity of the conveydnce to the /Appellant. 
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1869. By his judgment, the Sudder Ameen held, that Mus-- 
Gosh AIN s^amat Radha Muneds Husband, Gobin*d DosSt and 

Tota Ram herself were' servants and ministers of the Temple, 
Rajah and never were Proprietors; that she had no power 

Bullub. to sell; that the deed produced" was a fraud ; that the 

Widow did not understand it;'t)iat even if she did, 
she conveyed nothing j ' and that, as to the possession 
relied on by the Appellant, it was one accompanied' 
by an acknowledgment ol the Rajah^s proprietary 
rights, and was not a possession creating a title by 
lapse of time. 

^ The Appellant appealed to the Sudder Court at 
Agra against this decision, on the following grounds: 
First, that the Plaintiff’s* claim was harried by lapse 
of time, ?.s lie had not held proprietary possession for 
twelve years; secondly, that the Plaintiff’s had no title, 
that his documentary evidence was fabricated, and * 
that it was improperly admitted in evidence; thirdly, 
that the properly was Gobind Doss's ancestral pro-* 
perty, enjoyed by him, that it dfscended to ,his 
Widow, who sold it to the Appellant; and, lastly, 
that the* Principal Sudder Ameen's reliance on the 
statements of Mussamat Radha A/unee and anothet 
Defendant, wa« erroneous, there being collusion 
between those Defendants and the Plaintiff. 

Before the appeal was heard the Rajah di^d, ani^ the 
appeal was revived against the presept Respondent. 

The Sudder Court, consisting of Messrs. A. Ross 
and IV. Roberts^ decided against the Appellant’s plea in 
bar, by effluxion of time. The Court, in delivering 
judgment, commented on the fact of the property being 
of such a nature that an intending purchaser. should 
have been careful in investigating the title, and held, 
that the taking of a conveyance from an ignorani 
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weak woman like Mnssamat Radha Munee, without 
further inquiry^ wrarranted the inference drawn by 
the Principal Sudder Ameen of the Appellants act¬ 
ing in bad faith. The Court also declared, that it was 
satisfied with the proof of the Plaintiff’s title, and 
that as the opposition of the Appellant was unten¬ 
able, they affirmed the decision of the Priuf ipal Sudder 
Ameen with costs. 
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The appeal was from this decree. 

Sir R. Palmer^ Q.C., and Mr. Leiih, for the 
Appellant. 

The suit being in the nature of an action of ejett- 
ment to oust the Appellant, the onus of proving a title 
superior to. that of the Appellant’s Vendor lay upon the 
Respondent. This he has failed to do. He ought, as it 
was an action of ejectment, to have been required to 
prove his title before he was permitted to challenge the 
sale and conveyance under which the Appellant was in 
possession. Next, the documentary proofs of the Re¬ 
spondent were irregularly admitted, the proofs having 
been filed subsequent to the filing of the plaint, and 
such^ evidence ought not to have been received 
by the Court: Act, No. VIII. of 1859, -sec. 39; 
but, further, the documentary proofs were not put in 
until the examination of the witnesses had concluded: 
the Court, in such circumstances, ought either to have 
withheld its sanctipn altogether to their being admitted, 
or, as the Appellant objected to their reception on the 
. ground of their being fabricated documents, the Court 
ought to have required the Respondent to prove eacK 
document by witnesses; which vi^s not done. 

Mr. y. D» Beil, for the Respondent, was not 
called upon to address their Lordships. 
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luwgrnent was pronounced by 

f • 

The Right Hon. Sir JAMES W. COLVILE 

This is an appeal against the concurrent decisions 
ol the two Courts below, which, have found that the 
Respondent, the Plaintiff in the action, is entitled to 
be restofed, rather to an office in the nature of the 
headship of a Temple, than to the possession of lands 
in the ordinary sense in which lands are sued for 
in ejectment, and that the title set up by the Appellant 
cannot prevail against him. 

/Fheir Lordships have so ronstantly said, that in 
such circumstances, they will never disturb the con¬ 
current decision of both Courts below Upon a question 
of fact, unless it very clearly appears that* there has 
been some miscarriage of justice, some mistrial, or 
that the conclusion is very plainly erroneous; that it 
is hardly necessary to repeat it 

In the present case, it is contended, 'that the docu- 
inentary |evidence which has been'put in by the 
Plaintiff in the suit—the Respondent on this appeal— 
was imploperly admitted. It does not seem to their 

I 

Lordships that that is the case, or, at least, that ‘there 
has been such an admission of evidence as would be 
fatal to the decision of the Courts below. No doubt • 
the evidence was not, in accordance with the new 
Code of Procedure, br )ught in at the time of filing 
the plaint. It was brought in at two subsequent 
periods. There seems, therefore, to have been an 
irregularity in that respect, which is adverted to in 
the judgment of the Siudder Court. 

Tlieir Lordships, however, do not find that the 
3qth section of Act, No. Vlll. oft 1859, makes the 
admission of any documentary evidence that is not 
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so brought in, so improper as to be a ground of appeal 
against the ultimate determination of the suit by 
the Court which has admitted it. On the contrary, 
what that section at the end of it says, is—“Any docu¬ 
ment not produced in Court by the Plaintilt when the 
plaint is presented, shall not be received in evidence 
on his behalf at the hearing of the suit, without the 
sanction of the Court 

In the present cast; there seems to their Lordships 
to be abundant proof, that the evidence was received 
with the sanction of the Court." A great part of it 
(some oi the documents and accounts being in the 
Bengalee language) seem to have been referr<5d to a 
subordinate Officer, an Ameen, for inspection and 
verification, and it was ultimately acted on by the 
Court. It is perfectly clear, therefore, that if the 
sanction of the Court can purge the original defect, it 
has been so purged. 

Their Lordships sitting here, have not been in the 
habit of .determining appeals upon the mere fact, that 
certain evidence may have been improperly admitted. 
!f has always been a rule of this Committee to do 
• substantial justice between the partid's, to take the 
Record as it is sent over, and to see, whether there is 
sufficient evidence on the whole Record to justify the 
conclusion to which the Court below have come. The 
Sudder Court, although in tlu*se cases they adverted 
to the irregularity in the proceedings of the Principal 
Sudder Ameen, have expressed their opinion that the 
Defendant was not ultimately prejudiced by the course 
which had been pursued. 

The contention on th*e side of the Appellant is, that 
this is in^ the nature of an action of ejectment, and 
that there is really on evidence whatever of the title 
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of the Respondent, who, being Plaintiff in the cause, 
was bound to make out the title. It appears, however, 
to their Lordships, that there was ample evidence to 
go to a jury, that the persons who actually resided in 
the ‘ Temple were the mere Agents of the Rajah 
Gourbullubt and that there was also ample evidence 
to go to the jury, thAt Rajah Gourhiillub was the 
adopted Son of the person whom he claimed to repre* 
sent In 'that state of things their Lordships think, 
that the burthen of proof was properly treated as 
shifted upon the Defendant, and the transaction upon 
which he relies seems to their Lordships, as it seemed 
to the Courts below, to be one of a suspicious cha¬ 
racter. Both those Courts have found, that it was not 
a true transaction, and that even if the instrument 
had been really executed by Mussamat Radha Munee 
with a knowledge of its contents, no title to fhe 
Temple would have passed thereunder. Their Lord- 

ships are not prepared to say that either of those 

. . • 
conclusions is wrong. ^ 

Under these circumstances, their Lordships see no 
grounds for disturbing the decision of the Courts, 
below, and must humbly recommend Her Majesty to 
dismiss this appeal with costs. 
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Nilmadhub Doss 


Appellant ; 


AND 

^ Bishumber Doss, Bishenroop Doss ) 

Hurrogobind Doss, Bhugoban (^ ^ ^ * 

_ ^ . > liesponaents.^ 

Chunder Roy, and Joygopaul I 

Bannerjee ... * ... ) 


On appeal from^ the High Court of Judicature at 

Benjgal. * 


This suit was instituted by the Respondents to 

recover three-fourths of certain real and personal 

property in the possession of the Apjiellant, as 

joint heirs with hin*, to one Ramlochun Doss^ the 

Brother of the Appellarft, and the first Cousin of the 

tFiree hrsunamed Respondents; and as subsidiary 

there to to set aside a decision of the Judge of Zillah 

% 

* PresentMembers of the Judicial Committee —The Right 
Hon. Sir James William Colvile, the Right Hon the Lord 
Justice Se 1 w;^n, and the Right Hon, the Lord Justice GifTard. 
Assessor :—The Right Hon* Sir Lawrence Peel. 


29th June, 
1869. 

Observations 
upon the pre¬ 
sumption 
of adoption, 
arising from 
thu religious 
duty of a 
childless 
Hindoo to 
adopt a Son, 
and of the 
circumstances 
which rebut 
such pre¬ 
sumption. 
Held, that 


an alleged 
adoption by 

an Uncle of his Nephew, who at the time of such adoption was his 
Brother’s only Son, was not, as a fact, proved to have taken place. 

Sembie :—Such adoption, if made, was invalid by Hindoo Law. 

The effect b*y the Hindoo Law of an adoption Dwyamushyayna (son 
of two Fathers) is not to extinguish *the adoped Son of his lineage to 
his natural Father, or to bar him of his right of inheritance to his 


Krtther’s estate. 

It is too late Tor the Respondent at the hearing of the appeal to 
object to its company, on the ground that the amount in dispute was 
below the appealable value. 

Whether, in estimating the appealable value, Rs. 10.000, costs of 
suit can be added to the principal and interest decree. Quxre ? 
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Moorshcdabad, made in a summary suit uudiir Act,, 
No. XIX. of 1R41, wliich upheld the posse'sion of th© 
Appellant to the entirety of the real and personal pro¬ 
perty, as Brother and sole Ireir-at-law of Ramlochun^ 
Doss, 

-The principal questions «raised in the suit vere, 
whether Ramlochun Doss had been, as alleged by the 
Respondents, adopted by his and the Appellant’s 
late paternal Uncle, Goorooprosad Doss, according, 
to the requirements of the Hindoo Law received 
in Beyigal, and, if so, whether the effect of such 
adoption was to put an end to his filial relationship 
to his own parents and all other natural ties, and 
consequently the fraternal relationSliip between him 
and the Appellant, and to create instead between 
them a new and more distant relationship of 
Cousins, thus removing him to the same degree of 
relationiihip to the deceased as that of the three .first 
Respondents, and so to make hiii^ only an heir jointly * 
with them ; or whether, as a' fact, Ramlochun Doss 
was given away in adoption by his natural parents, or 
whether he was brought up and treated by his Uncle, 
Goorooproshad, ouly as a Pulluck Puttro (foster son), 
and not as a Dattack Puttro (Son given by his 
parents); and, lastly, on tlie assumption that ther^ 
had been a regular adoption of Ramlochun Doss^ 
whether the Appellant, having been joint in 
estate and food with him, was not, even assuming 
him to be in the decree of Cousin only, his sole heir 
to the exclusion of the three first Plaintiffs and 
Respondents, also Cousins, but belonging to a .sepa* 
rate and divided family. 

By the decree of the Principal Sudder Ameen of 
Zillak Moorshedabadi that Judge decided against 
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the fact ol such a'loption, and dismissed the suit. 

The decree of the High Court reversed that finding, Nil^dhub 
declaring in favour of the adopt'OH) and decreeing to • 
the Respondents three-fourths of the property, valued ^**0os*** 
at Rs. 4.357 : 15 : 17 •’ 3 -. 

The facts of the case were as follow 

Sreeshteedhur Dns^s deceased, a Hindoo, hard three 

• • 

§ons, the eldest, Gtingadhur Doos, the second, Goo- 
rooproshad Doss, and the third, Purmanund Dpss, 

Cungadhur Doss, died, leaving three Sons, the Re¬ 
spondents, Bthsumher Doss, Bishenroop Doss, and 
Hnrro^ohind Doss his heirs and representatives 
in estate. Purmanund Doss died, leaving five. 

Sons, two by his first Wife, named Rajiblochun 
Doss and Ramlochun Doss, and three by his second, 
named Puddolochun Doss, Modosoodun ‘and the 

i^ppellant, Nilmadkuh Doss. The family was a joint 
undivided Hindoo family. 

It was allegt-d, that in the month of Aughran, 

B. E, 1211, Qoorffoproshad Doss, the second Son of 
Sreeshteedhur Dess, being childless, adopted his 
Nephew, Ramlochun Doss, as his Son. Rajiblochun 
Doss, rtip eldest Son of Purniannnd Doss, was then 
dead. 

• By an instrument, called a Hi'hbanamah, or deed of 
gift, bearing date the gth of Falgoon, B. E. 1234, 
Goordoproshad DoSs, being then about to start on 
a pilgrimage to Benares, transferred to Ramlochun 
Doss certain property mentioned in the instrument. 

Goorooproshad Doss died in the year 1237 B. E« 
and Ramlochun 0 .)S^ th<“reupon took possession of his 
estate, which !»« enjoved till the 'month of Aughran, 

123R B. E-, whtrn^ he di'^d intestate, without issue, 
leaving his Anundmoye Dossee, him surviving. 
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1869. Anundmoye Dossne held possession of her Husband^s 
Nilmadhub property till her d“ath. 

Doss Puddolochun Doss and Modosoodun Doss both died 

Bishumbbr childless. 

Doss. 

Upon the death of Anundncoye Dossee, the Re¬ 
spondents, Bishumber Doss, Bishenroop Doss, and 
Hurrogobind Doss and the 'A4)pella^t, as co-heirs, 
became entitled to succeed to the property left by 
Ramlochun Doss, share and share alike, but the Ap¬ 
pellant having taken possession of the whole of the 
property, tne Respondents, other than the Respondents, 
Bhuyroban Chunder Roy and foy^opaul Bannerjee. 
, on the 30th of June, 1859, presented a petition to 
the Judge of Moorshedabad under the provisions of 
Act, No. XIX. of 185^, praving for •possession of 
three-foufths shares in the property. The Appellant 
opposed his application, and by his answer disputed 
the fact of Ramlochun Boss having been the adopted 
Son of Goorooproshad Doss, and asserted his own right. 
to succeed by inheritance as step brother of Rant- 
lochun Doss to the whole of th/? oroperty left by 
Ramlochun Doss. On the rat of March, i860, the 
Judge dismissed the petition with costs. t 

The , Respondents then filed their plaint against 
the Appellant in the Court of the Principal Sudder 
Ameen of Moorshedabad, laying their claim at 
Rs. 9.793. 7a. 5p.. and thereby stated, anaongst 
other things, that Goorooproshad Doss, paternal Uncle 
of the Plainiififs. Bishumber Doss^ Bishenroop Doss, 
and Hurrogobind Doss, having neither Son tiof 
Daughttr born to him, took, in, the month of 
Aughran, 1211 B. Bi, with the view of securing to 
himself offerings of water and funeral cake, &c., his 
own Brother’s Son, Ramlochun Doss, with the consent 
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• 

«ff Ramlochun Doss's parents, as Dattack Pootro, or 

tvhat is more usually called Pooshoo Pootroy and that nilmamub 

Goorooprolhad Doss having thus taken Ramlodbun 

Vm 

Dossy brought him up, performed his sungskart &c. Bishumbh* 
• Doss 

(ceremonies of aiioption), and making him his own 

representative, transferred to him by a deed of Hih-* 
bahnamahy date<] *the 6th Falgoorty 1234 E., the 

property set out in the scfhedule to the plaint; that 
after the death of Goorooproshad Dossy Ramlochun 
DosSy in his right of a PoQshoo Pootro (adopted Son), 
enjoyed possession of his property till his death in the 
month of Aughran, 1238 B. E.j that Ramlochun Doss 
left a childless Widov^, Anundmoye Dossee, who^ as 
his heiress, held possession of the property left by 
him till* the 3rd Falgbony 1265, when she died; 
and that, in accordance with,^ the* Hindoo Shasires 
received in Bengal, the Plaintiffs, Bishumher DosSy 
Bishenroop DosSy and Hurrogobind DosSy and the 
Defendant, Nilmadhtib Doss, were entitled to share, 
by right of succession, equally tlie property left 
by AnundmotVe DosseCy and which she had ob¬ 
tained from her husband, Ramlochun DosSy and 
the^ sought to have the summary dtcision of 
the Judge of Moorshedabad of the ist of March, 
i860, set aside, and to obtain possession by virtue 
of their right of inheritance of three-fourths of the 
property left by Ramlochun Doss. 

The Appellant filed a written statement by way of 
answer, and stated that Ramlochun Doss was the step¬ 
brother of .the Appellant, and that Goorooproshad Doss 
had never adopted him or performed the Pootrasheg 
(initiatory ceremony of adoption); and that, in fact, 

Ramlochun Doss, at the time of the alleged adoption, 
the only feon of their Father, Purmanund Doss 

XIII—14 


was 
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&nd that he and hU Wife did not give in adoption h!d 
eldest and only living Son ; that no deed of gift had 

r 

be6n executed and registered, which would have been 
the case had such alleged adoption taken place ; and 
that, if there had been such adoption, there would 
have been no necessity for the Hibhahnamahj in 
which deed, admitted and witn'e§sed by the three 
first Plaintiffs, Ramlochun Dosf is described as 
Ptilluk^Pootro (Foster Son) only. And the Appel¬ 
lant submitted and contended that< according to the 
Hindoo Law, such a Son was not equal to a Dat- 
taca (given Son), or Pooshoo Pootro (adopted Son); 
that the late Gungadhur Doss, the father of the first 
three Plaintiffs, had, in his, several petitions, ad- 
nntted that Ramlochun Doss was not the adopted 
Son of Go&rooproshad Doss, and they were bound 
by his admission. The answer also denied that Ranu 
lochun Doss performed the Shradh of Goorooproshad 
Doss^ and stated that, on the contrary, be had 

actually performed those of his own Father, Purmanund 

< 

Doss, and that both those facts wereiadmitted in the 
petition of Gungadhur Doss; that Goorooproshad Doss 
and Purmhnund, Ramlochun Doss, the Appellant, .and 
two other , Sons of Purmanund, continued to live as 
Brothers, and as a joint and undivided Hindoo family 
in food and in estate; that their Brother, being 
dead, the Appellant was, on the death of the Widow^ of 
Ramlochun Doss, entitled, under th» Hindoo Law, to 
his estate, and further, that his Widow, without objec¬ 
tion from the Appellant, bad assigned the .property to 
the service of Issur (idol) under, the superintendent* 
ship of the Appellant. 

Issues were framed and witnesses examined. Docui- 
mentary evidence was also filed, including the Hibbah^ 
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Hamah, the case came on for final hearing be^re 1869. 

Baboo Punchanund Banerjee^ the Principal Sudder nilmadhu* 
Ameen of Moorshedabad^ who held, that Ramlockun 
Doss had not been .adopted by his Uiiclei Gooroo^ • Bishomber 
proshad Doss ; tliat the deed of gift of the 9th of 
Falgoon 1234, w&s false ^nd fr.iudulent, ‘and, as 
upon the admission of the Plaintiffs, Ramlockun Doss 
had been in possession of the estate of the deceased 
Goorooproshad Dossiox^o long a period under the deed 
of gift, that save and except the Defendant, Nilmadhuh 
Doss (the Appellant), wl}o was the half'-Brother of the 
late Ramlockun Doss^ the Plaintiffs (the Respondents) 
could not be entitled to the property left by him ; and 
it was, therefore, ordered, that the suit be dismissed, 
and the costs of the Defendant, together with in¬ 
terest thereon, at one per cent, per month from the 
date up to the date of payment, be awarded from the 
Plaintiffs. • 

The Respondents appealed from this decision to 
the High Court a\ Calcutta. 

The appeal came on for hearing on th^ nth of 
Februaryy 1863, before Sir Barnes Peacock, Chief 
Justice, Mr. //. B. Bay ley, and Mr. F. B. Kemp, two 
of the Puisne Justices of the High Court, who held, 
that the adoption of Ramlockun Doss by Gooroopro- 
shdH Doss did as a fact actually take place, and that it 
was a good and* valid adoption; that if the deed of 
gift of the gth of Falgoon, 1234, had been false and 
fraudulent, the title of Ramlockun Doss would have 
been based upon a fraud, and (hat consequently there 
would have been no valid adverse possession by him 
as against the Respondents (other than the Respon¬ 
dents Bhugoban Chunder Ray and Hurrogobind Ban- 
ner}ee\ who, as the representatives of Gungadhur 
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1869. Bt^ss, the only surviving Brother of Goorooproshaet 

Nilmauhub of his death, and his sole heir 

Doss would have been entitled to the whole of the property 

Bishumber left by him, but that both parties were bound by the 
^)oss 

deed; and by its decree of the same date, the High 
Court decreed to the Plaintiffs three-fourths of the 
estate claimed, as set out in the Bibbanamah^ with 
mesne profits from the date of the death of Anundmoye 
DosseCi the amount to be ascertained by local inquiry ; 
that as the claim to certain Lakhiraj lands and pucka 
buildings had been abandoned by the Appellants, 
those properties were not included in the decree, 
and decreed the Appellants’ costs in proportion to 
the valuation of the property decreed, with interest 
upon those costs at the rate of I2 per cent, per 
annum to the date of realization. 

The Appellant being dissatisfied with this decree, 
presented a petition to the High Court, for leave to 
appeal to England^ praying that the* same might be 
admitted, stating that although the amount in suit was 
less thar. Rs. 10,000, yet that the value of the zemin- 
dary was more than Rs. 10,000; and further, that the 
costs of the Appellants in both Courts were, by con¬ 
jecture, more than Rs. 1,200, and that the interest 
was to be added, and therefore, calculating it at that 
rate, the Appeal was admissible to the Privy Council. 

The petition was heard by Mr. Walter Scott Seton- 
Karr, one of the Judges of the High Court, on the 
2nd of May, 1863, who made the following order :-«> 
" Seeing that the costs, when added) will raise the 
sum in dispute beyond the limit of Rs. 10,000, this 
appeal is admitted. The amount ofithe actual decree 
is Rs. 9 , 793 '’' 

The Appellant afterwards applied for a revjew, 
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which was on th£ 2nd of October^ 1863, refused. It 1869- 
did not appear that any application was made to* Nilmadhub 
appeal from the Order refusing a review, and the 
present appeal was ‘confined to thje decree of the 
High Court of the nth of February^ 1863. 

m 

Sir /?, Palmef^ Q. C., and Mr. Leith for the 
• Appellant. 

The right of the Respondents to share in the •pro¬ 
perty in suit depends on their proving a regular and 
complete adoption, according to Hindoo Law, of Ram- 
lochun Doss, by Goorooproshad Doss, his Uncle, which 
fact they failed to do. Ramlochun Doss was not, and* 
indeed could not, have been,legally adopted or given, 
inasmuch as at the time of such alleged ladcption, he was 
the only Son of his Father, and, therefore, ineligible. 
*Dattaka-Chandrtka, sec. 1 . pla, 20, 21, 27 [Trans, 
by Sutherland\. Strange's “Hindu Law,” Vol. I,, 

•p. 85 [2nd Ed.]. Wl)ich fact he was* well aware 
of, as he conttnued during his lifetime to use his 
original name, and he performed, an eldest Son, his 
natural Father's Shradh and obsequial rites, and 
took by inheritance his share of his Father's estate, 
jointly with the Appellant and his other Brothers. 

Even if the forms and rites of adoption had been 
proved to have taken place, yet as Ramlochun 
Doss could not have become, and was not intended 
to be, an adopted Son {Sudha Dattuka) to his 
Uncle: he must be considered as having been 
merely affiliated by him, or he might have been 
Dwyamushyayaha, or Son of two Fathers, W. H. 
Macnaghten's “ Hindu Law,” Vol, I., p. 71 ; Stranges's 
"Hindu Law,” ,Vol. I. pp. 86, 100 [and Ed.] ; 

In which case there would be no extinction of the 





CASKS IN IHE PRIVY COUNCIL 


1869. lineage of his natural Father, with whom the filial 
Nilmadhub 'relationship would continut^, as well as the paternal 
*^*^ 1 ^* relationship with the Appellant, who is entitled to 
Bomumbbr the entire property in question, -as his only Brother 
and sole heir. The decree of the High Court pro¬ 
ceeds on an erroneous construction of the language 
of th*e Hibbahnamah inade by Qoorooproshad Doss^ 
who was an educated Hindoo, in favour of Ramlochun 
Doss, inasmuch as the meaning of the term Pulluck- 
pootrop used there, in describing him, means Foster 
Son only, and not adopted Son, which latter term 
is always described among Hindoos by the term 
''Pushoo pootro,'' or adopted Son, or Dattack 
pooiroP or a given Son, We insist, therefore, that 
the Principal Sudder Ameen was right in deciding, 
that the weight of evidence was in favour of the 
Appellant’s claim, that Ramlochun Doss was not given 
by Ins parents, or that there was any regular adoption 

if 

by his Uncle, which contention is strongly corroborated 
by the latter having deliberately used in the Hihbah- 
namah the distinctive term “ UnomutteeP or per¬ 
mission of the parents, instead of the ordinaiy and 
proper term “ DaunP gift of parents, where a Son has 
been actually given in adoption. 

Mr. MorHmer, for the Respondent:— 

There is a preliminary objection to this appeal 
being entertained. The sum at issue in the suit does 
not amount to Rs. 10,000. Neither the decree of the 
M\\i oi February, or the Order of the 2nd of 

October, 1863, involve directly or indirectly any claim, 
demand, or question to property amounting to the 
value of Rs. 10,000; nor has the High Court made 
any declaration as required by the 39th section of 
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the Letters Patent of 1865, constituting the High 1869 
Court, that thi^ is a fit case for appeal here, and, Nii.maohu0 
no special leave to appc-al has been granted by this' 

Tribunal. Mr. Tustice 3 eton-Karr has improperly 
added costs to make up the appealable value. 

The LORD Justice‘Selwyn 

^ It would be very prejudicial to the Appellant to 
allow, at this stage of the appeal, the objection irow 
urged to the right of appeal on the ground of the 
want of appealable value. H there is any founda^ 
tion for such objection, it ought to have been taken 
when the petition of appeal was lodged ; this would * 
not only have saved expense, but would have given 
an opportunity to the Appellant to haye shown that 
there was nothing in the objection, which is our 
present opinion. 

. Mr. Mortimer -.— ^ 

Then, upon the oierits, I submit, that the adoption 
of Ramlochun Dosi by Goorooproshad DosSy was a 
valid adoption by Hindoo Law, and by virtue tljereof, 
and in • the event that has subsequently happened,' 
the Respondents, Bishumber Doss, Bishenraop Doss, 
and Hurrogohind Doss, became, on the death of 
Anundmoye Dossee, co-heirs with the Appellant of 
Ramlodhun Doss, and entitled as such to succeed with 
him to the property feft by Ramlochun Doss, in equal 
shares. Adoption, in the event of a Hindoo having no 
natural Son, is most important, and there is a strong 
presumption in f^our of the adoption in this case. 

A Nephew may perform the obsequias of his deceased 
Uncle, but it is admitted that it is not so effective as 
those of an adopted Son. The Son of a Brother is the 
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most preferable to be adopted, Dattaka ChandrikH 
, sec. I, pla. ao. Here Ramlochun Doss, filled that cha¬ 
racter. It is true that an only Son cannot by Hindoo > 
Law be adopted, Raia Upendra Lai Roy V. Srimaii Rani 
Prasannamayi {a), but here that objection cannot' pre¬ 
vail, as Ramlochun Doss had other Brothers. If the 
Principal Sudder Ameen was rigbt in his finding that 
the Hibbahnamah was a forgery put forward by Ramlo- 
chvn DosSf which it is submitted was not the fact, then 
the Respondents, Bishumber Doss^ Bishenroop Doss^ 
and liurrogobind Doss were, at the time the suit was 
brought, entitled, as Sons and heirs of Gungadhur 
Doss, the surviving Brother, and heir of Gooroopro^ 
shad Doss, to the whole of the property included in 
the Hibbahnamah, three-fourths of which have, by the 
High Court, been decreed to the Respondents. The 
Respondents do not claim under the Hibbahnamah, 
but only refer to it as corroborative testimony |of 
Ramlochun^ Doss's adoption. That deed was only 
intended as a family settement of the estate of Gbo- 
rooproshad Doss, and wa? not prepared with that care 
which it might otherwi.se have been. 

i 

The consideration of the case stood over* " 

Judgment was now delivered by 

The Right Hon. Sir James W. colvile. 

The question raised by this appeal is whether th'e 
Respondents (the PlaintilTs in the suit) are entitled 
to recover from the Appellant three-fourth shares of 
certain property, the whole of wliich he claims ta 
hold as the sole .heir of his natural half-Brother, 
Ramlochun Doss, deceased. This property is ad-» 


(a) I Ben, Law Reps, App. Civil Side, azi. 
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mitted to hdve been part ol the separate self-acquired 
estate of one Goorooproshad Doss, who was.the 
second of three Hindoo Brothers; the elder, Gun- 
^adhur, being the Father of the Respondents; the 
younger, PurmartitHd, the Father of Ramlochun* 
Doss, and (by another Wife) of the Appellant and two 
Brothers, noW deceased. Front Goorooproshad Doss, 
who died in yannafy, 1830, it passed, under the cir¬ 
cumstances which will be hereafter consideted, to 
Ramlochun Doss, who died in the month of November 
of the same year. He was succeeded by his Widow 
and heiress, on whose jdeath the succession opened to 
those who were then the nearest collateral heirs* of 
’ her Husband. 

If the rfght of succession is to jbe determined by 
the test of natural consanguinity, the Appellant, as 
the only living half-Brother of the deceased, is the 
sole heir. But if, as the Respondents contend, Rant- 
lochun Doss, was adopted by Goorooproshad Doss, so 
as to cease to iie a member of his natural family, and to 
become the Son'of Goorooproshad Doss, then, in con¬ 
templation of law, the Respondents and the , Appellant 
are 'related to Ramlochun Doss in equal degree ; i. e., 
as first Cousinsy and are entitled to equal shares in the 
property. Hence the determination of this appeal 
depends upon the determination of the question, 
whfethet *the Respondents have established that there 
wasy in fact, sUclf an adoption. 

The adoption is alleged to have taken place in 
1804. The witnesses Who have deposed to it have 
been treated 'by the Principal Sudder Ameen Who 
tried the cause in . the Court'of First Instance as 
unworthy of credit. Their Lordships are not pre¬ 
pared to say that they have been so treated unjustly^ 

XiH—15 
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*869 The testimony of some of them is directed to prove 
Nilmadhub bojth the original adoption in 1804; and that, in the 
ceremony of boring the ears of Ratnlochun Dosst which 
Bishumbbk took place ten or eleven years later, Goorooproshad 
Doss performed a part which was • inconsistent with 
any character but that of adoptive Father. Other 
witnesses speak only to one or the other of these 
facts. They are contradicted by the witnesses for 
the Appellant, and in this conflict of evidence, and^ 
considering the imputations cast on their credit by 
the judge wl)0 saw and heard] them, their Lordships 
are of opinion, that their testimony, unless very strongly 
cchifirmed by the documents produced in the cause, 
cannot be taken to have established the alleged' 

f 

adoption. 

The proof of another material fact, viz., the 
existence at the time of the alleged adoption of an 
elder Broth<-r of Ratnlochun Doss, named Rajihlochun^ 
also mainly depends on the testimony of the same 
witnesses. This fact Is denied by Appellant; 
and it is inconsistent with the statements made by 
Gungadhur, the Father of the Respondents, and the 
eldest member of the family, in 1831. There is no 
mention of Rajiblochun in any document of earlier 
date than the plaint in this suit. And their Lord- 
ships are of opinion, that his existence has not been 
proved, and that they must deal with this case- on 
the assumption that in 1804, Ramlochiin Doss was the 
eldest, if not the only, Son of his natural Father. 

Of the documeniary evidence a large portion tends 
to negative the alleged adoption. The* Kabalas pro¬ 
duced show that between the years 1817 and 1825 
Ratnlochun Doss purchased various ^small parcels of 
land, sometimes in his sole name, sometimes in the 
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joint names* of himself and his half>Brother| Puddo, 
loChun ; but that in all such transactions he was known 
and described as the Son of Purvianund Doss^ his 

• 

natural Father, a»fd not as the Son of Goofooproshad* 
Doss% Tilers is no^ documentary evidcnci, other than 
Hibbahnamah aftisrwards considered, which shows that 
he was ever held out to the world during Gooroopro- 
shad Dosses life as the adopted Son of his Uncle? 

What, then, is the confirmation of the Respondents* 
case which is to be derived from the terms of the 
Hibbahnamah, or from the acts of the Appellant under 
it ? Their Lordships agree with the learned Judges 
of the High Court, and differ from the Principal 
Sudder Ameen in holding that that instrument mus^ 
be taken to be genuine. 

Mr. Mortimer has argued for the Respondents, that 
the general effect of the Hibbahnamah, and of the 
contemporary document therein referred to. was a sort 
of family settbment of the property of Goorooproshad 
Doss. Their Ldrdships are disposed to think that this 
view of the transaction is correct. It certainly seems 
tru€ that under colour of a sale for Rs. 2,000 of half the 
property to the three halLBrothers of Ramlochun Doss, 
they took a beneficial interest of considerable value, 
subject to the obligation, as the receipts show, of 
niiking certain allowances to the three Respondents. 
But if this be so* such a disposition by Goorooproshad 
Doss of his property goes rather to negative than to sup¬ 
port the hypothesis of a formal and absolute adoption. 
It is not likely that, if Goorooproshad Doss had regu¬ 
larly adopted Ramlochun Doss, so as to make him in 
law bis own Soi;, and to deprive him of a right to par¬ 
ticipate in the inheritance of his natural Father, he 
would have left away from him ten-sixteenths ui tl>e 
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eslale. On the other hand, the disposition is reasonable, 
if supposed to be made by a childless Uncle desirous of 
making some kind of provision for all his Nephews, 
but of giving the principal share of fiis property to a 
favourite Nephew, to whom he stood in some peculiar 
relation, short of that of Father and Son. 

The evidence, therefore, of adoption to be gathered 
from the Hibbahnamah is to be founded, if anywhere, in 
the statementBut as I had no Son or Daughter, 

1 took you as my Pulluck-pootro in the month of 
Aughran, 1211, B,E, with the Unomutty (permis¬ 
sion) of your parents, for the purpose of securing 
funeral oblations of water and funeral cake, and having 
brought you up like a Son, performed the ceremonies 
of your Sungskar, &c., and have constituted you my 
representative." 

If these words must be taken to import a declara¬ 
tion of a regular, and ordinary adoption, and are in* 
capable of any other interpretation, they are of great 
weight, and when coupled with the proof of the action 
taken by Ramlochun Doss under this instrument, 
would go far to determine the case, ‘ 

Much has been said of the old presumption which 
arises from the religious duty which is upon every 
childless Hindoo to adopt a Son. Their Lordships 
do not deny the force of that presumption, but they 
cannot shut their eyes to the fact that childless Hin-t 
doos die daily without having fulfilled this obligation, 
or made provision for its fulfilment after their death. 

Again, if there is, on the one hand, k presumption 

( 

that Goorooproshad Doss would perform the religious 
duty of adopting a Son, there is, on the other, at least 
as strong a presumption that Purmanund would not 
break the law by giving in adoption an eldest or only 
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Son, or allowing him to be adopted otherwise tbSiii as 
a Dwyamushyayana, or Son to both his Uncle and • 
his natural Father. 'This latter kind o( adoption 
would no.t sever the connection of the child with his 
natural family. 

It is admitted on all hands, tliat the expressions 
in the Hihhahnamah are not those which properly 
import the adoption of a Son by g\it~~-Dattaca Poofro 
•—and that it is only by reason of the gift that the 
filial relation to the natural Father is extinguished ; 
or the right of the Son in the estate of t le giver 
ceases is shown by the Dattaca Chandrika, sec, 11 . • 
art. ig. Tne consulted Pundits differ as to the in¬ 
terpretation of the expressions in the^ Hihhahnamah, 
All agree that they do not in terms import the adop¬ 
tion of a *^Dattaca Pootro but whilst some argue 
from the direction as to the performance of the 
funeral obsequies, that the person designated as 
*^Pulluck Pootro'^ must be taken to be a Dattaca 
Pootrop others use that very direction as an argu¬ 
ment for the contrary conclusion, because, in the case 
of a '^•Dattaca Pootra,' such a direction would have 
been superfluous. To their Lordships it appears that 
nothing is to be gathered from those Vyavashtas but 
the conviction that the Hihhahnamah in question admits 
of more than one construction. And they think that 
that construction of it is to be preferred which is 
consistent with the presumption that Purmanund did 
not commit a breach of duty by giving away an eldest, 
or only Son ; with the fact proved by the Kabalas, 
that long after the alleged adoption, Doss 
continued to be represented and known as the Son of 
Purmanund^ and with the further fact (certainly not 
disproved), that he participated in the inheritance of 


1869. 

Nilmadhur 

Doss 


V. 

Bishumbrr 

Ooss. 
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1869. his natural Father. Nor is it nec/jssary to decide, 
N'lLMAmuJB* whether Ramlochun Doss ; was the mere foster Son of 
Uoss Goorooproshad Doss ; or was* so filiated by him as to 
Bishumber become Dwyamushyayana^ since in neitlier case 
would his natural relation 'to his own family be 
extinguished. It is sufficient 'to find that the Hih- 
bahnamah does not 'necessarily affirm him to have 
been a Son given and received.” 

It remains to be considered, whether what was 
done by Ramlochun Doss under the Hibhahnamah 
is inconsistent with this construction. He neither 
claimed nor took the prop'erty of Goorooproshad Doss 
as adopted Son and heir-at-law. He took by virtue of 
the Hihbahnamah, or oi g\{i. The'only plausible 
argument which the Respondents can derive from 
his petition for mutation of names is his application of 
the term “ Father ” to Goorooproshad Doss. But this 
is not absolutely inconsistent with the hypothesis that* 
he was only the foster Son of Goorooproshad Doss ; and 
is perfectly consistent with the theory that he was the 
Son of both Father. On the other hand, though it 
may be true that the Respondents are not bound by 
the statements of their Father, Gungadhur, as they 
would be if they were claiming title through him, yet 
those statements, made as long ago as the year 1831, by 
tbh senior member of the family, are not altogether 
without weight. They are not to be presumed to be 
false; and they both deny that the adoption took 
place, and affirm that Ramlochun Doss was the eldest 
Son of his Father. 

Upon the whole, 'therefore, their Lordships are 
compelled respectfully to dissent from the view taken 
by the learned Judges of the High dourt of the effect 
of the Hibhahnamah and the other evidence in tho- 
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Suit. They have come to the conclusion that the 
Respondents havp failed to establish that any adoption ^ 
which severed*the relation of Ramlochun Doss with' 
his natural family took place ; and that the superior 
title ‘ of the Appellaitl: ought to prevail. They must, 
therefore, humbly advise* Her Majesty to allow this 
appeal; to reverse jtHe decree of the High Court ; 
and in lieu thereof, to direct fhat an Order be made 
<fismissing the appeal to the High Court, with cqjits. 
The costs of the appeal must follow the result. 

Their Lordships deem it right to add that, 
although .they overruled the objection to this appeal, 
which was taken on the ground that the amount in 
dispute was below the appealable amount, because it 
was, in their* judgment, takeif too latr^, they must not, 
therefore, be taken to assent to the proprit!ty of the 
Order made by Mr. Justice Seton-Karr^ who, in 
estimating the amount in dispute, took, into con- 
jsideratioii the costs of suit (a). 


1869. 

Nilmaohub 

Doss 

». 

Bishumber 

Doss. 


(rt) 5 ee Doorga Doss jChowdry v, Ramanath Chowdry, 8 Moore’s 
ind. App. Cases, 262, where it was held, that costs of suit could 
not be added to the principal sum and interest in calcul^ing the 
appealabfe valqe of Rs. 10,000, the amount restricted by the Order 
in Council of the loth of April, 1838. 
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H. A. Brktt, Collector of Salem ... Appellant^ 


AND 


Ellaiva 


... Respondent- 


On appeal from the High Court of Judicature at 

Madras. 


Ti 


30th June, 

1869. 4 

Suit by a 
co-sh:irer in 
the income of 
a charitable 
foundation 
for Brahmins, 
in Enam^ 
held in 
severalty, 
to recover 
from the 
Government 
Collector the 
amount of 
quit-rent 
charged 
by him in 
excess of a 
Permanent 
Pottah on 
his shares. 

Held, that 
the default 
of his co- 
sharers in 
payment of 
their quit- 
rents, did not 
authorize the 
increased rent. 

Held, further, that the Court had jurtsdiction to entertain the suit, 
as Mad Reg. IV, of 1831, applies only to suits brought to try the 
validity u{ grants emanating from, or confirmed, or affected by, th» 
diiect act of the Governor in Council, 


HE facts of this case and the natiifc of the plead- 
inj^s sufficiently appear in the judi»ment. 

The suit out of which the appeal arose was brought 
under Mad. Reg. XXX of 1802, sec. 7, by the 
Respondent, a holder of four shares of Heiharappatu, a 
village held in Enant of a religious or charitable tenure, 
called Agraharam, or maintenance allowed to Brah¬ 
mins, to recover from the Collector of ihe Ztllah oi 
Salem the sum of Rs. 335. g. 2. collected from him, in 
the years 1853 ^0 inclusive, as being in excess of 
assessment under a Permanent Pottah with vtdiich his 
shares had been originally charged; and the diffe¬ 
rence between the full rate at which he had been re 
assessed, and his original share of the rent, on the 

® Present :—Members of Judicial CommitteeRight 
Hon. Sir James William Colvile, The Eight Hon. Sir Joseph 
Napier, Bart., and the Right Hon. the Lord Juslice Giffard, 

The Right Hon. Sir Lawrence Peel. 

Collector in re-assesslng the Plaintiffs shares at aA 
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ground, that he was not liable for the default of 
the other slKireholders of the village; on whicht 
ground he was re-assessed. 

The Government pleaded to the jutisdiction of the 
Court, that as the claim osferred to Enam property of a 
charitable character, and not having been accompanied 
by a written Order*of the Governor in Courrcil as 
required by Mad, Reg IV. of 1831, the suit was 
barred by the provisions of that Regulation. * 

By the decree of the High Court, dated the 5th 
of February^ 1866, CorafH, the Chief Justice, Sir 

C. H, Scotland^ and Mr.. Justice InneSy it was held, 

• 

that the Government had no right to resume the land 
for re-assessntent under Mad, Reg. XXVII. of 1802, 
and the Court gave judgment foV the. Plaintiff. 
Hence this appeal. 

• The Respondent appearing, the appeal was heard 
ex parte, and was argued by 

• Mr. Forsyth, Q. C.* artd Mr. Merivale, for the 

Appellant,,who 

Contended, first, that the village was held jointly, 
and that the Respondent and the other sharehofders of 
Ndikarappatu Agrakarams wete severally respohsibie 
for the rent payable by each of the shareholders; and 
secondly, that the Wigh Court was wrong in holding 
that Mad, Reg. XXVlI. of 1802, applied to the case, 
ks it was not a resumption proceeding. 


1869. 

Brett 


V. 

Ellaiya. 


Judgment was reserved, and now delivered by 

The Right Hon. The LORd JUSTICE GiEkard. 

This is an appeal from a decision of the High Court 
’|oif Jvidicature at •Madras, made on special appeal^ 
.Irliereby is reversed a decision of Civil Court of 

XIII—16 


lath July, 
1869. 
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Chittoor given in favour of the Appellant, the De- 
;fcndant in the Original suit. ‘ 

The appeal comes before, their Lordships ex partif 
and it is desirable to state in detail the ca 5 »e as it is to 
be collected frons the pleadings and issues,- in order 
that the obiections to the judgment appealed from may 
be examined urith reference to the case actually before 
the High Court. * 

The suit was brought in the Zillah Court of Salem 
by the Plaintiff, a Brahmin^ against Mr. Brett, the 
then Collector of that district. The plaint states 
succinctly the nature of the clainrs, which is this: The 
Plaintiff therein describes himself as a co-sharer of 
]S/eikarappatu Agraharam, which means a maintenance 
for Btahmins, He claims to- recerver Rs. 335. 2. 2p., 
being the rent collected from him in excess of the 
permanent yodikai Pattah granted to hhw by tb6 
Government. He then proceeds to state the circam- 
stancesof that grant as follows:—" On the assumption 
of the Country by the Honoarable 'Company, a per¬ 
manent revenue was settled in the trmre of Mr. Madeod 
for the (four shares enjoyed by n^y ancestors and myself 
in the said Neiharappatu Agraharam for a Fong time j 
for my one Harai, consisting of fourr shares^ a Poitah 
has been granted to the effect that a Jodikai revenue 

should be paid to the Governnrent at 53 p,agodas and 
^ • 
or Rs. 67. 13a. 2![i” He then proceeds to state the 

due payment of the revenue, and that on a prctencer 

that arrears were dire on the whole village, it was, in- 

elusive ol hrs shares, attached unjustly, without ascer- 

taining from whom thp arrears were due, and collecting 

the same from the Defaulters ; and that a revemre in 

excess was fixed with a difference of rates,- and was> 

strictly demanded, as stated by him* tlYerea»fteF in bis 
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plaint. He then alleges, that he paid the money under 
duress to avoid disgrace and sale of his lands, and* 
stating the excess exacted during three years to be 
the sum for which he sues, he seeks to recover that 
demand,* and prays that •the annual revenue for the 
future may be adjudged, to be collected from him under 
the Pottah of Mr. MacUod. • 

• The answer filed by the Acting Collector on behalf 
of Mr. Bretts after stating the object of the plaint, 
insists first on a want of jurisdiction in the Court to 
entertain the complaint, as it was unaccompanied by 
a written Order of the Governor in Council under 

% 

the Mad. Keg. IV. of 1831 ; and on the other 
part of the case it prays,, that the suit may be 
dismissed for want of due specification of j;he par¬ 
ticular lands on which the alleged excess bad been 
imposed. 

A supplemental answer was subsequently put in, 
vihich states further, in answer to the corAplaint, that 
the village was hehl not in severalty, but jointly, and 
that consequently the sh.!reholders were jointly as 
well as severally liable for the quit-rent due on it# 

The reply insisted, that the settlement was made for 
each plot, and a separate Potiah given to each sharer; 
that no joint Pottah was given for the whole, nor the 
money collected accordingly, nor a joint receipt given. 

It contains besides answers of an argumentative nature 
to the objection on the point of jurisdiction which it is 
not necessary to state in detail. 

The rejoinder re-asserts and insists on the objection 
to the jurisdiction of the Court,, and concludes by 
saying, that the Defendant does not consider it neces¬ 
sary to rejoin to anyother part of the reply. 

Upon this state of the pleadings the issues were 
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Bbbtt 


V. 

Ellaiya. 


framed. The points stated for the Defendant to 
-prove are:— 

First, that the village was not held in severalty, 
but jointly. 

Second, that the Plaintifft as a shareholder, was 
jointly responsible with the several holders. 

Third, that the excels of teerwah was legally due, 
and under what authority or Regulation. » 

f 

It appears, therefore, that the Court imposed on 
the Defendant the onus of proving the legality.of the 
re-assessment, and of showing under what authority 
or regulation it proceeded. 

The Defendant did not appeal from the framing of 
these issues; nor does it now appear to their Lord- 
ships thal, in the framing of them, the Court mis¬ 
carried by imposing any species of proof upon the 
Defendant from which the law exempted him. 

If the new assessment was not legally imposed on 
the Plainiifly his liability under the old assessmept 
remained, and his title to recover* in this suit was 
established. 

The> Court of Salem decided in favour of the 
Plaintiff on the point of jurisdiction, and on the. issues 
it found in favour of the Defendant. 

On appeal to the Civil Court of Chlltoor^ to which 
the appeal was referred by the Order of the High 
Court, the decision appealed from was affirmed. 

The (Plaintiff then preferred a special appeal to 
the High Courc, and that Court reversed the deciAion 
of the Civil Court at Chittoor on the third issue, on 
the other issues agreeing with the judgments belo/v. 
The objection as to the jurisdiction was not enume¬ 
rated amongst the grounds of appeal, and was not 
renewtd belore the High Court 
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The objecfion to the jurisdiction ot the Court was, ^ 1869. 
however, tehewed before their Lordships on ^he Brett 

V> 

hearing of this appeal. As the proceedings before Ellaiya. 
their Lordships disclo.se the grounds on which this 
objection rests, and «as, if valid, it would apply to the * 
whole litigation frpm its inception to its close, ren¬ 
dering all the proceedings, null aud void ad initio^ 
their Lordships think it right to say that, in their 
judgment, the decision of this point in the Court of 
First Instance was entirely correct ; and that the 
Kegulation, which must be constructed strictly, applies 
only to suits brought ,to try the validity of grants 
emanating from, or confirmed, or affected by, the direct 
act and order of the Gove;rnor in Council, and that 
on proof exist in the cause to bring this Enam 
claim within the provisions of ^he Regulation IV. 
of 1831. 

The judgment appealed from was besides im¬ 
peached for error before their Lordships, on these 
grounds: that* the High Court had treated the acts 
of the government as founded on Mad, Reg. XXVII. 
of 1802; that they had considered the <^se as one 
of ^resumption, and not as one of forfeiture ; and 
had not given due effect to the Hookoomnamah^ as 
evidencing the right under which the Collector had 
acted. 

There is some difficulty in their Lordships’ minds 
in supposing that the High Court would have dwelt 
so much on the Regulation in question, had it not 
been in some manner relied on for the then Respon¬ 
dent. It must be remembered that the third issue 
imposed on the Defendant the necessity of showing 
under what law or Regulation he had acted in vary¬ 
ing and augnicnling the old a.'-sessment on the 
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Plaintiff’s shares; and the Court was entitled to 
receive distinct information on that point Had the 
power exercised in this instance been an acknow¬ 
ledged power of the Government, acted on and sub^ 
mitted to in that part of the Country, the Collector 
could, in the opinion of their Lordships, have had no 
difficulty in proving its ^continued exercise. Had it 
grown up as a custom of the Country, though without 
any written law to sanction it, the terms of the issue 
were wide enough to admit proof of such custom as 
legalizing the acts complained of. The High Court, 
however, states in its judgment, that no such proof 
was produced, and none has been presented to their 
Lordships beyond the Heokoomnamah, on which 
Mr. Forsyth, ma\t\\y relied. 

Their Lordships are anxious to guard themselves 
from being understood as questioning, or in any way 
drawing into doubt, any practice which that instru¬ 
ment may indicate as to Enamdars. Such an instru¬ 
ment being only a direction from a Government 
Board or Officer to others engaged in the Revenue 
Department cannot indeed create of itself any new 
law, or impose any new obligation on existing tenures 
from which they were antecedently free ; but it may 
indicate in many cases subsequent to it the terms of 
engagements, and be proof of conditions of tenure in 
such cases. 

As to Enams of an admitted precarious tenure, it 
might serve as notice of an intention to resume them 
on failure of the obligation of the Enamdars to pay 
their actual assessment. This case, however, must 
be determined on the facts alleged and proved* 
The Plaintiff alleges his tcfiure to* be ancient,-— 
antecedent, indeed, to the absUmption of the Country 
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by the East, India Company ; he admits, indeed, that 
the lands beld by him were re-assessed by Mr. Mac- 
leod^ but he states that assessment to be permanent, 
and that he held* a permanent tenure under a Pottah 
from Mr. Macleod. *This case is inconsistent with 
an assessment variable at the will of the Government. 
The Defendant nowhere denies in his pleadings the 

* permanency of the tenure n this sense, nor <pteads 
that the Enam was in its nature revocable at 
pleasure, or that the assessment could be raised at 
the pleasure of the Government ; he pleads only that 
the village, though enjoyed in shares, was h^ld 
jointly and notin severalty, and so the Plaintiff’s share 
was liable for defaults of other shareholders. 

Mr. Forsyth argued, correctly, thkt thw increase 
of assessment was not properly a resumption proceed- 

* ing. But in the particular case the Government 
claims a right to increase the assessment on one who 

• holds under an ancient and permanent tenure (for 
that averment ie not denied), by reason of default 
not arising from himself o* any person holding his 
share* This is not a common incident of tenure, and 
is not involved in the right to hold the whole lands 
as hypothecated for the wMiole rent, though shares 
are held in severalty and subject to several assess¬ 
ments ; it,* therefore, lies on the Defendant to prove by 
what authority this increase in the amount of the rent 
has been made. The ordinary remedies for revenue 
in arrear fall short of such a power ; the non-payment 
of revenue may arise from causes implying only the 
misfortune of the holder, and in reason and justice, 
in the absence of contract or consent, a forfeiture 
should not l)e implied from a mere default of that 
nature, still less should the termia of an instrument 
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all{:ged to evidence aright to declare a forfeit are be 
constructively enlarged. Now, if the terms of the 
Hookoomnamah be referred to; they do not neces¬ 
sarily include such a case as the present. They are 
capable of being read as extending only to the for¬ 
feiture ,of the shares of the actual defaulters; in 
express terms the case of a co-sharer under a separate 
assessment, and not in default, is not included in it, 
and Its language would not lead ore in such a case 
to consider It as meant lo subject him to its operation. 
Furthermore, the Court rightly observes that, by 
reason of its posteriority in'time to the tenure of the 
Plaintiff; that tenure cannot become subject to its 
operation; and their Lordships concur in the opinion 
expressed by the High Court on this point. Their 
Lordships think, that a power of such an exceptional 
and anomalous kind as that which has been brought 
. into operation^ and insisted on in this case, ought to 
be shown to have a certain and legal origin, and can¬ 
not, in the absence of any Statute, or Regulation—none 
such appears to exist—be presumed or established by 
a Court upon anything short of clear evidence of its 
continued exercise and prevalence. There has been 
no evidence amounting to proof of anything of the 
kind. 

For these reasons their Lordships will humbly 
recommend to Her Majesty that the appeal be dis¬ 
missed. 


di 
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RaJAH SURANENl VENKATA ^ 0 HALA| 
Narasimha Row, RaIiadoor ) 


ANU 


Rajah Suraneni Lakshma Ven- | f^espondent^* 
KAMA Row 

On appeal from thd High. Court of Judicature at 

Madras. 


The questions involved in this appeal arose upon .art Hv. 
a suit instituted in the Civ.l Court ol Guntaor by 
the Appellant, lo recovet from the Respondent, the Law, 

Widow ol his deceased Brother, il share oi the S>mi»- - 
rf,ry of MaiUvaram, and the frusteeshM, of ccrtaiu 
Pagodas at Dvicvaka, Tirutnala, and Mailavaram, ac- 

which the Appellant*alleged had been wrongfully de- or separate 
■ livered over by the revenue authorities to the Respon- seireo the 
dent itf accordance with a Certificate granted by the estate, and 
Civil Court of A/arK/t/»a'a«- The Appellant claimed to 

enforced 

. Peesentt-Mecbers of the yuiicUl Cewwfr/ra-The Right 
Hon Sir James iVilUam Colvile, the Right Hon. Sif loseph Napier, entered 
Bart,, and the Rignt Hon. the Lord Justice Giffard. 'B"r'otS«‘"who 

A$%essor .-—The Right Hon. Sir Lawrence Peel • con'’‘«^UiUed a 

, ' joint Hindoo 

family foi a division of the joint ancestral estate. No aetual division 
toKlace or separate seizen by the co-tsharers of the estate, but the 
m Was oartlv acted upon, by separate perception of the rents, 
SX part?^ "aiSlr «para.dy. Held, that the agreemeut 

“'’Minetatt» 4 n%rX^ and School, as 

right of children tO claim partition of the family estate m c 

“‘Tl;fc^ra'’S WuWirrv Ve Raj.k of Rkioo^unga (p Moete's 

Ind. App. Cases, 539) distinguished and commented 
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have his right recognized to li share of the Zentindary^ 
and to the Trusteeship of the Pagodas^ alleging that' 
he was undivided at the demise of his Brother, 
although he admitted that there,had been a Samakhya, 
or agreement, dated the 5th of yanuary, 1855, for a 
division of the joint estate. 

The Respondent, by her answer, alleged that the 
Appellant had not the right claimed by him, on the 
ground that he had been adopted into another family ; 
and that there bad been a complete division under the 
Samakhya, between the Appellant and the Respon¬ 
dent’s Husband. That the Samakhya had not only 
been admitted by the Appellant, but was also con¬ 
firmed by a decree of the Sadder Court. She further 
pleaded^ that the Civil Court had granted a Certificate 
declaring her to be the heiress of her Husband, 
Rajah Jaganalha Lakshma^ which Certificate had been 
confirmed by the Sudder Court, and that the Boar^ 
of Revenue made over to her accordingly the i:] ‘iha're 
of the zemindary, and the Trusteeship of the Pagodas. 
She also alleged, that her Husband, after the division, 
had made a Will, bequeathing to her the property 
the Appellant claimed. 

The main issue, settled by the Civil Court, was, 
whether any division of the joint estate had ever 
taken place, according to the terms of the Sama~ 
khya^ between the Appellant and the Respondent’s 
Husband. 

This instrument purported to be an agreement 
between the late Husband of the Re^ipondent and the 
Appellant, Sons of the late Rajah Suraneni Venkata- 
pati Rayannagaree, Zemindar of Mailavaram, &c,, 
whereby, after reciting that they had disputed with 
each other about their shares in the House, grounda' 
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, tight to the /kmtndary^ &c., which they then pos- , 
sessed, and that they had agreed to act for themselves, 
according to the decision made by Rajah Suhkanadri 
Appa Row Garcct to wjiom they had referred their 
disputes regarding the same, and had presented 
an arzi to T, D. Lushington^^ Esq., on the .2nd 

of November, 1853, and that they both came to 

Rajah Subhnnadn Appa Row Garee, and entered, 
before him, into an agreement, that they might not 
again dispute about the property. This agreement was 
in these terms ;—“ It is stated in the arzi presented to 
the then Collector of Masulipatam, on the loth of No-* 
vember, 1849, and in the motion we have presented, 
on the 23rd of October^ 1849, to the Zillah Court of 

in suit No. 17 of 1844, that we have 

already arranged to retain jointly the zemindary right 
in the Mutha of Mailavaram, and in the village of 
’ Narasaiya Gudem, that Jaganatka L(\jtshma Row 
the elder, sliould enjoy one and three-quarter share, 
inclusive of his jay*esiabkagam, ( share allotted to one 
in consideration of his right of primogeniture), and 
that th*e younger, Venkata Gopala Natisimha RoiVy 
one share. But as it was stipulated that w'e should 
divide, according to the afore-mentioned shares, the 
amounts remaining, after deducting the expenses of 
livelihood, servants' wages, &c., which were usually 
incurred from the surplus amount remaining, after 
paying the peshhash, as the wages of the servants 
employed by both of us respectively, and other 
expenses, were equal and borne out conjointly, as it 
W'ould not only tend to further disputes if it is allowed to 
remain jointly, huh also to diminish the improving state 
of the Talook, we have arranged that our joint enjoy¬ 
ment should cease hereafter; that the right of each 
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should be enjoyed separately by him,; that the pro¬ 
perty should be divided between Jaganatha Lakshma 
Row and Venkata Gopala ^arasimha Row, the former 
to take IJ share, inclusive of his jayestabhagam, and 
the latter one share ; that although the other villages 
were divided on a consideration of their list, yet the 
two villages of Mailavaram and NarasayagudeM 
should be divided equally according to the said 
shares, fixing their boundaries ; that each of us should 
improve his respective portion of property, and enjoy 
the same with such right as to alienate the same to 
others by sale, gift, &c., and that each of us should 
bear his own expenses. Further, we have entered 
into the arrangement that, although our Father has 
provided us respectively with dwelling-houses up¬ 
stairs, &c., suitable to our position, yet Venkatu 
Gopala Narasimha Row, not having a sufficient House 
to live in, the elder, Jaganatha I^akshma Row 
executed a document for Rs. 2,5ootto the former, to 
enable him to buiM those Houses, &c., and paid to him 
a portion of that sum, that the balance is not to be 
paid to' Venkata Gopala Narasimha Roy by Jaga¬ 
natha Lakshma Row \ but in lieu of yth\c}a Jaganatha 
Lakshma Row should give up to Venkata Gopala 
Narasimha Raw the verandah, together with the 
empty ground on the south thereof, situate on the 
south of the southern (room)* of tht divanhhana 
(hall), in the use of Jaganatha Lakshma Row, and 
lying within the boundaries of the flouse and grounds, 
stated in the motion presented by us, t'bat the House, 
ground, upstairs, &c,* which are situate north of the 
wall, described in the motion as the partition wall, 
joining the western wall of the fort, and running, 
eight yards inside the southern line of the gate, should 
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be occupied by Jaganatha Lakshma Row ; that \l)c 
House, ground, hungajow^ and others, situate on the 
south side, shou\,d be held by Venkata Gopala 
Nartsimha Row; that out of the three openings in 
the partition wall, the middle one should be allowed 
to be used by Venkata Gopala Narhimha Row; until 
the 2nd Vaisakha Bahulant of Rakshasa 5th of 
May, *855), within which he is to erect a similar 
devaram, or main gate, that the remaining two open- 
ings should be presently shut up, and the shutters of 
the windows on the • south, and the doors in the 
southern wall on the west of the upstairs, and the 
doors of the southern gate of the southern room of the 
Divankhama, be presently nailed up by Jaganatha 
Lakshma Row, who is to shut them up within one 
year from this date. That if Venkata Gopala Nara- 
simha Row fails to erect the aforesaid Limhadwaram 
within the 2nd Vysakha Bahulam ‘(5th of May^ 
aforesaid, jdgqnatha Lakshma Row should be at 
liberty to shut the third opening; and that hereafter 
each of us should form. Houses, &c., according to his 
wish, enjoying his right separately for generations, 
without disputing with the other, and with liberty to 
alienate them by sale, gift; 8c. We have arranged 
that Venkata Gopala Narasimha Row has for ever 
nothing to do with the Dharmakattaship of the 
Pagoda of Dwarka Tirumala, in Chinfalapudi 
Pargana, but Jaganatha Lakshma Row should look 
after it, and hold it for success ve generations, and 
that the affairs of the Pagodas pf Mailavaram village, 
should be conducted jointly by Jaganatha Lakshma 
Ro'x, and Venkata Gopala Narasimha Row. There¬ 
fore, we shall appoint two Gomashtahs respectively, 
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a.nd jointly conduct the affairs, dividing the expenses 
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an^ profit'^ arcordinjr to the afore-mt'ntio'hed shares. 
With respect to the maintenance of our stepmother, 
Challayagarn, we have arranged that until our Taiook 
is put into our possession, an]^ one of us with whom 
she chooses to remain should continue to protect her. 
That after the Taiook isi put into our possession, we 
shall, without failure, continue to pay her. according 
to our respective shares, Rs. 23 a month for her 
maintenance, clothes, and other expenses; that the 
House at Mailavaram, in which she lived. s’’.ould be 
le(t for her occupation, and that after her demise we 
shall take and divide all her property between us, 
according to the above-mentioned shares. Our 
Father during his lifetime gave away the chattels 
which he possessed to each of us as we required, but 
they were subsequently used for his funeral rights &c. ; 
we shall never, therefore, claim from each othef the 
same. In recovering the real and personal property 
of our Uncle's Wife, Venkataramai^id^ we both .shall 
lay out for costs according to our shares as afore¬ 
mentioned, and institute a regular suit. If we succeed 
in getting the property, we shall divide the same 
among us, according to the above-mentioned shares. 
As we have thus made a settlement above our affairs 
in the presence of Rajah Suhanadri Appa JR.ow, 
as we have of our free will agreed to conduct ourselves 
properly, without quarrelling with each other, and to 
enjoy ourselves according to the above-mentioned 
shares, the attached estate, consisting^ of the Mutta 
of Kaikalar, Bhujubalapatnam Zummidi, China 
Panduka, and Valavadam, as well as the Per^unnak 
of Cheautlapudi, if the Government is pleased to 
restore the same to us on new terms we shall act up 
to those terms. Further, we have arranged, that A 
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either of us, or our ht irs, raise objection to any of the 
said terms, such shall not be admitted by the autho¬ 
rities, and that such of us shall continue to enjoy our 
respective right* for successive generations, with^ 
liberty i.0 alienate flie same by sale, gift, or otherwise. 
We have executed*this Samakya with our free will. 
Furthermore, we are boui)*d to pay off the debt due to 
Rajah Subhanadri Appa Row^ Bahadoor^ on thp mort¬ 
gage of Maiiavaram Mutta^ according to our above- 
mentioned shares/' 

Afterwards, on the 28th of July 1859, Rajah yaga- 
natha Lakshma /?<7w*made his Will, the mab^rial 
part of which was in the following terms :— 

“ As .the heirship rests in mv wife, according to 
Hindoo Law, my funeral rites, as well as the affairs to 
be conducted afterwards, should be performed through 
my Wife. Having already divided into two shares 
the whole estate of Maiiavaram Paragana, &c., and 
represented the same to the authorities, I and my 
younger Brofjier, Venkata Gopala Narishma Rao^ 
have been living separate ; consequently, my younger 
Brjjther has no occasion to interfere with my estate. 
As the Paragana of Maiiavaram is placed under Zuft 
for the settlement of by my Father 

with Raja-- Subhanadri Appa RaOy Bahadoor^ 
share should go to my Wife, and i share to my 
younger Brother, after the discharge of the debt, 
according to the document passed between him and 
myself. My Wife should, as by Mamul, celebrate 
the festivals performed by me for the Deity at Maila- 
varaum, and hold the warAeiiship of the Pagoda at 
Dinar aka Tarumaia. Thus the affairs should be 
managed.” 

There was conflicting evidence as to whether the 
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estate had been divided, but it appeared that, not- 

i ^ 

withstanding the Samakhya^ or agreement, there had 
been only a partial division, for although the Brothers, 
alter the agicement, lived separately, yet as the 
landed estate was mortgaged byltheir Father, and the 
Mortgagee was in possession, no ‘division by metes 
and bounds of the real estate had taken place. The 
Plaintiff examined witnesses to prove that he never 
had been adopted by Rajah Venkata Ragava Rao^ or 
any other person, that there never was a division of 
the aemindary of Mailavaram Mufta, or other property 
dervved Irom iheir Father; and that it was customary 
among families of rank in that part of India to take 
their meals separately, and live separately,’to some 
extent, without actually affecting a division, and that 
the obsequies of their Father, Rajah Suraneni Venha- 
tapati Rao, were performed by his two Sons. 

On the 21 St of December, 1864, the suit came on 
for hearing before Messrs. Elliot and Hodgson, the 
Civil Judges of the Court of Guntoor, by whom the 
following judgment was pronounced 

“ First—-the Plaintiff brings this suit to have his 
right established to the whole estate of the Mailava¬ 
ram Mutta, and to the Trusteeship of the Pagroda of 
Dwaraka Tirupati and Mailavaram. The Plaintiff 
states, that the Defendants late Husband, Jaganatha 
Lakshma Row, and himself are the Sons of the late 
Rajah Suraneni Venhatapati Rao, who left a Will 
dated, March, 1845, to the effect that his estate was 
not to be divided, but to be enjoyed equally by his 
two Sons, and that this deed was produced before the 
Collector of the District with their perfect consent. 
That after their Father’s death, they, during 1849 
entered into an agreement to divide the surplus funds 
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nf the Mutta into two unequal portions, and, in 1855, 
t,hey agreed that the estate itself should be divided 
between them in similarly unequal shares, but the 
Defendant’s Husband ‘died in 1859, before such divi¬ 
sion ^^ad taken pRice. The Defendant states that, 
as the Plaintiff was adopted on the 28th of August^ 
1831, by Rajah* Venkata Ragava Rao, .he is 
not entitled to any share in his natural Father’s 
estates, but that her late Husband, through •sheer 
generosity, agreed, by a Samakhya^ dated the 6th of 
January^ 1855, to give his younger Hrother, the 
Plaintiff, a share of his Father’s property, retaining 
for himself share; *the property too, in thtfir 

possession was divided, and the Plaintiff cannot claim 
anything bbyond that one share. The Court, after 
discussing the question dl tlie adoption of the Plain- 
^ tiff into another family, arrives at the conclusion, that 
the contemplated adoption of the Plaintiff by hajafl 
Vencaia Ragava Rao never actually togk place. The 
next issue is, ^whether the family is divided or not. 
It appears from* the Plaintiffs documents, that, at 
the desire of their Father, the Plaintiff and Defen¬ 
dants late Pusband agreed to enjoy the zemindary 
estate jointly and equally, without thinking of divi¬ 
sion; but, after the death of their Father, they 
mutually consented to divide the profits of the estate,- 
seven shates being allotted to the Defendant's late 
Husband on the score of primogeniture, and four 
shares to the Plaintiff; but to continue in the enjoy¬ 
ment of their dwelling-houses, as allotted by their 
Father. That'the parties eventually entered into a 
new agreement, dated the 5lh of January, 1855. to the 
effect, that the estate should be divided, five shares 
eoing to the Defendant’s late Husband, and four 
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shares to the Plaintiff. The Defendant asserts thdt 
such division actually took place prior to her Hus^ 
band's death, which occurred in 1859. But she 
admits that the landed estate of Mailavaram Mutta and 
Narasdyagudem, referred to in ,that agreement,* were 
not divided, but only certain dwelling-houses, &c.'* 
The judgment then proc,eedcd to cbmment on the evi¬ 
dence given by the Defendant, and stated that, under 
all the circumstances of the case, the Court was of 
opinion that no actual division of any property had 
taken place, but that the litigant parties had occupied 
different f>ortions of the dwelling houses, a custom 
common in families of Zemindars^ but not amounting 
to any proof of the family being truly divided (referring 
to pars. 282;- 283, 284 of Strange’s “ Manual of Hindoo 
Law"); and decided that, for the foregoing reasons, 
the Plaintiff’s right to the entire estate of the Mailer- 
varam Mutta, and the Trusteeship of the pagodas in 
question, was to be recogniiied, and the Defendant 
was ordered to pay all costs of suit. * 

I 

The Defendant appealed to the High Court at 
Madras, cagainst this decree, on the grounds : first, 
that the decision of the Civil Court was against the 
weight of evidence; second, that, on a full apprecia¬ 
tion of the evidence, the Defendant was entitled to a 
decree ; third, that the evidence established the adoption 
of the Plaintiff into another family; fourth that, it he 
was so adopted, he was not entitled to any portion of 
the estate ; fifth, that the Defendant, as heir to her 

Husband, had been, and was, under any circumstances, 

* 

entitled to the benefit,, of the Will of her Husband’s 
Father; sixth, that, such Will was valid in Hindoo 
Law ; seventh) that such disposition of the profits of the 
estate had been long recognized and acquiesced in by 
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both the Qe^en^iant's Husband and his brotheri the 
Plaintiff; eighth, that the Defendant was also entitled 
to the benefit o^ the agreement of the year 1E49; ninth, 
that the Defendant*was, in equity, entitled to a spe¬ 
cific performance of the agreement of 1855. 

On the 25th of ydnuary^ 1866, the appeal oarae 
on for bearing before Mr. Justice Frere and Mr. 
Justice Hollomayt when the Court delivered the 
following judg nent“ This was a suit to recover, 
by the Plaintiff, Brother of Jaganafka Lakskma Row-, 
from his widow, the Defendant, ij share of the Maila- 
varam Mutta^ which he alleged to have been wroiTg- 
fully delivered by the Revenue Authorities to the 
Defendant, in accordance with a Certificate granted by 
the Civil Court of Masulipatam. The Plaintiff alleged 
that he was undivided, although there was an agree¬ 
ment for a division. The Defendant answered that 
the Plaintiff was adopted into another • family ; but it 
was admitted* in appeal that the judgment of the 
Chief Judge negativing this statement, cuuld not be 
successfully assailed. She further pleaded,^that there 
was a complete division under the agreement of 1855, 
and that her Husband, after division, made a Will' 
bequeathing to her what the Plaintiff now claims. 
The Civil Judge found separate residence,, but that 
there was no actual division of the estate; and, on 
the authority of pars. 282, 283, and 284 of Mr. Jus¬ 
tice Strange's ‘ Manual of Hindoo Law,' decided that 
the family was undivided, and decreed for the Plain¬ 
tiff. The import of those passages is,, that nothing 
short of actual seisin of the divided property, will con¬ 
stitute division,* and that an agreement to divide is 
altogether inoperative. It appears clearly, that at 
the period of execution of the agreement in question* 
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the estate was not in possession of the* Plaintiff and 
his deceased lirother, but was actually under attach" 
ment, and it further appears from evidence adduced 
in the suit for a Certificate between the same patties, 
that the property ha'd been mortgaged, and was irr 
possession of the Mortgag'=*e. The result of the doc¬ 
trine would, therefore, b.‘, that no partition was at that 
time p'os-sible, how beneficial soever to the parties. 
In Rcivan Persad v. Mussamat Radha Beehy (4 
Moore's Ind. App. Cases, 137), a case from a Pro¬ 
vince governed by the Benares rule of law, the Judi¬ 
cial Committee, confirming a decision of the Sudder 
Court of Agra^ held the Widow of a deceased divided 
Brother entitled to take a share of an estate to which 
be and his Brother, the resisting Defendant were, 
eiilitled in remainder, although the Husband had died 
in the lifetime of the tenant for life. This, there¬ 
fore, is a district decision, that partition may be 
effected without physical possession of the property 
parted. This was a share still to be ascertained pre¬ 
cisely, as, is that in the present case; it was a vested 
interest in an undivided half-share which the Court 
decreed. Several passages of the judgment also 
strongly conflict with the supposed principle that has 
been applied in tlie present case. If the judgment 
is suppo.sed to go upon the distinction that delivery in 
this case was not possible, that principle is equally 
applicable to the present case. If weight, too, as in some 
decisions of the late Sudder Court, was given to the 
fact that there had been^partial division, that circum¬ 
stance is also to be found in the present case, for the 
Judge has found separate residence, and as the Deed 
for division shows, that separate residence, was pro.- 
cured by a division of a portion, at all events, of tho 
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real property., Feeling a strong impression, aficr^ 
carefully searching all the authorities within our 
reach, that there exists ’ in the Hindoo Law ap¬ 
plicable .to this part* of India, no authority that the 
most solemn agreement to divide property is absc 
lutely ineffective, if there has ^not been an aljsolute 
physical apportionment to each Claimant of his 
respective share, we requested the Vakeel for • the 
Respondent to furnish us with any such authority, 
if he could find one. He has finally produced two 
passages, whicli we will consider after dealing with 
the authorities contained in the decisions and Text 
Books. We must observe, that the decisions of the 
Sudder Court are based entirely upon the opinions of 
the Pundits, and the value of those opinions is now 
too well known to need further discussion. Iti 
Bengal it seems to have been the opinion of the Court, 
that a division as to food and business jivas sufficient 
to entitle a Wklow to succeed to her husband’s share, 
although the reaf property had not been divided 
^Mitdeshard, ch. II., sec. i.). A case in the Supreme 
Court (p. 480) seems to have decided that ai decree 
for partition, not actually executed, did not render 
the property divided. We will advert to the case of 
Bhowanichurn Bunhoojea v. The Heirs Ram- 
haunt Bunhooiea (2 Sud. Dew. Ad. Rep., p. 202), 
from which, as far as we can trace it, the whole of 
this doctrine as to the necessity of absolute delivery of 
shares to render a family divided, has been derived. 
The case really decided, that an unequal partition not 
carried into effect was invalid, and that the heirs were 
entitled to their, shares under Hindoo Law. Sir P. 
Macnaghten, in his work on Hindu Law, P.28‘5, 
^miaes the case with reference to the power of a Father 
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to dispose unequally of his property.' ^he decision is 
' very carefully considered by that great Sanscrit Scholar, 
Professor Wilson, who shears (Works, Vol. V., p. 76) 
that the deed was invalid, as 'being a disposition of 
the ancestral estate altogether beyond the power of 
the Father; and at p. 88 of the same volume he 
examines the discordant opinions of the Purtdits a«. 
to ,the necessity of actual possession. The whole 
argument of the learned Author ouglit to be quoted : 
—‘ The deed was invalid on other grounds, as we 
have had occasion to observe ; but the two Pundits, 

• Chaturbhuj and Subha ^Sastri, two of the ablest 
Pundits we have encountered, disagreed with regard 
to the effects of actual possession. The former 
stated that the Nissanamah could not be available 
without possession, and Subha Sastrt urged much 
more rationally, that the gift was valid though posses* 
sion was not, taken, as that being obstructed by the ' 
suit instituted by the Plaintiff, argued negelect nor 
relinquishment of right on the part of the Defen¬ 
dants-’ We have no doubt of the correctness of his 
conclusion according to Hindoo Law. Possession is, 
in Hindoo Law, as well as in English, a very sub¬ 
stantial title, no doubt, but Chaturbhuj himself, admits 
that, to become a valid one, it must be in sight of the 
adverse party, and without molestation on his* part 
and that even possession for three generations is not 
sufficient, if not in ^ight oi the adverse party, and 
with his acquiescence. Upon his own showing, 
therefore, more possession does not 'constitute right. 
One would think the converse of this must naturally 
follow, and that the absence of possession could not 
invalidate what its presence could not bestow. No, 
this would not have answered his object, and there- 
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fore, he proceeds, * a title-deed unaccompanied by 
possession mu§t*be disallowed as evidence of right.’. 
Where did be find this to be the law? In Macnagh- 
ten's translation from the Mitacshara we find, ‘ Loss 
accrues , to him wh*o for twenty years observes his 
land enjoyed by another without interfering, and in 
the case of moveable property, for ten years.’ In 
s^uch a case it would be reasonable, certainly, to infer 
relinquishment of right or defect of litle ; but thfs is 
Very different from the delay of possession arising 
out of a disputed claim. Even in such case however, 
it would appear, that if right could be ultimately 
established, it might be* claimed; for no length of 
enjoyment, without title, can constit ute property, as 
‘ He who enjoys without right, even for^ man^ hundred 
years, the ruler of the earth should inflict on that 
^nner the punishment of a Thief? At the same time 
it may be admitted, as in the. Mitdcskara it is argued, 
•that there may be some difficulty in reconciling these 
texts, and although in the latter case a right is not 
created, yet it is'forfeited by long-protracted neglect 
unless adequate cause be shown ; as, suppoi^lng the 
partieslto be Minors, or incapable of acting for them¬ 
selves, or to have been absent from the Country, then 
the property is open to recovery, otherwise a certain 
period, that of three uninterrupted descents, for 
example, is sufficient to confirm the right of a fourth, 
although he has no better title to produce. This 
applies to fixed property; in the case of moveables 
the term will be limited by their nature, the difficulty 
of their recovery, and their liability to decay. The 
•main arguments in favour of the necessity of pos¬ 
session are the , following .-—What is obtainrd by 
partition, purchase, or inheritance, or whai is te 
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ceived from a King, is secured by possession and lost 
)>y neglect. ‘Ownership lost by neglect 

^ie not rcsumable at will.’ Dayatattwa. —‘ Posses¬ 
sion without a deed, and nbt a deed without posses¬ 
sion, but proof is firmly established by the tinion of 
both.’ Brahma Sanhita,-^^ K title to land may be 
established by posse.ssion alone,* or by an incontro- 

I 

vertible deed, if it is established by the concurrence 
of both, not otherwise.’ Vrihaspati Sanhita. —‘ All 
this, however, only proves that wilful neglect may 
forfeit right, and that title-deeds and actual posses¬ 
sion confirm each other.’ The strongest text, how- 
V'ver, is that of Narada —‘ Though there be a 
writing, though there be living witness, yet; in the 
matter of immovables especially, such as is not 
possessed is not confirmed.’ Not Sthira —stable, 
firm. The purport of this law turns very much on th^ 
meaning of the world ‘ Sthira^ and in its most obvious 
acceptation it, does no^ mean that the right is lost/ 
but that it i» less secure, writings witnesses being 
proofs of an inferior description to* possession. That 
the latter does not convey right the same authority 
positively declares. Narada has said, ‘ posisossion 
with a clear title affords evidence, but possessioi 
constitutes no evidence if unaccompanied by a clear 
title;’ this mu.st be understood, it is true, of the 
first acquired of property, but it leaves no doifbt of 
the real intentions of the law-giver. Again, we have 
a text from Yajnavalkya * * * ‘ A deed is not strong 
where there is not a little po.«isession.' But what 
does this imply ? The title requires one of its 
conditions to be rendered indisputable. This being 
wanting, it is so far weak. Mr. Udacnaffhten trans- 
lat es this I— Wliere there is not the least posses*^ 
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Sion there a title is not sufficient but this might be 
understood id*signify wlut the law does not propose, 
the text being literallv as we have given it, and being 
explained by the Commentator that ‘the strength in 
the d«eds is net entire.’ The same, indeed, with its 
context, explains clearly its purport. The Author 
plates that deeds, witnesses, and possession are three 
kinds of proof; that de<'ds are ot more weight than 
poseessioDi except where pos.session has been here¬ 
ditary ; and that deeds are weak wherv^ there is no 
possession whatever.’ That is, the Commentator 
observes, of three pers^ons the first may plead the 
deed of gift, and the last may ui ge possession ; the 
second may plead the gift and the ‘ little ’ possession 
the family has had of it. The term Mittle’ here, 
although literal, is, therefore, to he understood in the 
• sense of ‘ limited,’ and as applied to individuals or 
to time, not to a portion of the thing possessed. The 
VywDnhuru Mxtyookhu^ ho’vever, argues upon the 
literal sense, and conclud'-rs that, as the law declares 
the occupation of a part of a field, &c., granted by a 
Royal Edict, to be the virtual occupatiotf of the 
whole) so the possession of no part is the relinquish¬ 
ment of the whole,’ founding this on one of the 
above-cited texts, that the neg'ect of fixed property 
is its relinquishment. This conclusion, however, 
implies voluntary indifference or abandonment, and 
does not regard the delay of possession occa.3ioned by 
adequate cause. It is, therefore, in our estimation, 
quite clear that the Hindoo Law and common sense 
go hand-in-hand. A man may, forego his riglits if 
he pleases, and any capricious abandonment of them 
fur an unreasonable time is to be punished by their 
forfeiture: but he is not to be deprived of what is 
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really his because legal proceedings, interested oppO- 
sitj'on, accident, distance, or disease, debarring from 
taking possession of it when it brst becomes his due. 
This seems to us precisely the doctrine derivable 
from the text writers, and the com’, r iilary the 
learned Author is peculiarly valuable, because it 
deals with the very passage which the Vakeel has 
adduced from Yajnyawotleya, and* the passage fron> . 
the Viromitrod&ya is only a commentary upon this. 
Svhodhini^ leaf 40. Citation of Mitacshara .—What 
is verbal is the utterance of (the words) ‘this is 
mine,’ &c. Commentary thereon.—' The meaning 
is this: verbal acceptance i.s the definite under¬ 
standing indicated by the utterance of (the words) 

‘ this is mine.' Citation o^f Mitdcshara ,—‘ Here a 
rule is provided by Smritt.' Commentary thereon, 

■—‘Here’ means on the subject of corporeal accep-• 
tsnce.’ Citation of Mittnshara —‘Let (him) address 
the animate beings (that are capable of speech) and 
let (him) touch,’ &c. Commentary -thereon.-^* The 
meaning of this is, that if the object to be received 
be a Prani (that is) a being capable of motion and 
speech, then let the receiver say to the object to be 
received, ‘ thou, now here, art mine,’ and let him 
(that is, the object so received), say that ‘ I am thine.’ 
If the object so received be an Apram^ that is, Cattle, 
&c., which are incapable of speech, or a Maiden 
among even the animate beings, the Receiver should 
touch, these both.' Citation of Mitacshara. —‘Than 
a derivation accompained by it,’ &c. Commentary 
thereon.—Means, ' tl.'an a derivation accompanied 
by corporeal acceptance.’ Viromiiroddya, leaf 65.—• 

* It has been said by Yajnyawalcycr and others, that 
derivation by gift, &c., cannot create a complete titles 
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■■where any kind of enjoyment boes not exist. There 
is no stren*gth in derivation itself where there is ‘not 
the least enjoyment.. Strength means completeness 
Narada .—‘ Even.whero writing exists and witnesses 
are'alive, what has* (not) been enjoved, is not firm, 
chiefly in the case of immovable property. Query. 

As gift, sale, Stc., are bf themsidvrs capable of 
creating a title independently of enjoyment^ why, 
then, the least enjoyment is necessary?* Explana¬ 
tion given to tliis by Vljnyaneswara.-^^ The crea¬ 
tion of right in another by gift, &c., is necessarily 
affected by the act ot acceptance by that other. 
Acceptance is of three kinds: mental, verbal, and 
corporeal.. What is mental is the conviction that it 
is mine; what is verbal is the utterarice <Tf (the words) 

' this is mine;’ and what is corporeal is of various 
kinds, such as taking, touching, &c. Here, as there 
can be no title without mental acceptance, the same 
is only indispensable. That verbal* and corporeal 
acceptance are %lso necessary, is concluded from their 
being a provision of particular kinds of expression 
and,particular acts, sueh as showing the fert, for 
particular gifts. Mere, in the case of gold, cloth, 
&c., as the receivers taking, &c., occur imme¬ 
diately aftei the pouring of water by the giver, 
all^ the three kinds of facts are accomplished. In 
the case of land, &c., corporeal acceptance being 
impossible, except by enjoyment of produce, there 
must at least be a little enjoyment, otherwise the 
gift, purchase^ &c., are not complete from the 
want of subsequent (corporeal) acceptance.’ These 
passages relate to gifts, that is, the divesting of 
one’s own right and vesting another with that right. 

It might well be, that a gift might be held invalid 
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because unaccompanied by delivery, but that a con¬ 
tract, based upon a perfectly j/ood consideration, 
would be valid and enforceable. As to partition in 
Bengal and the Provinces governed by the \iitac- 
shard, there is an important distinction, based upon 
the difference of the theory as to the origin of pro¬ 
perty. According to the "former scliool, it arises at 
partitiqn ; according to the school which prevails here 
it is by birth. In Bengal, therefore, a partition made 
by a Father in his lifetime, he being not compellable 
to divide, would be an act of gratuitous liberality, and 
an, enriching of the Sons by pre-dating the period at 
which their shares would vest in possession and the 
transaction would, therefore, assume all the properties 
cf a giic, Tiany systems of positive law require 

delivery to effi\;tunte a </tft. In the Benares school, 
however, the right of denundiog a partition even in 
the lifetime of a father, is fully established, and a 
yielding of that which the law, would erdorce can in 
no way be regar<led as an act of gratuitous liberality. 
He cannot be said to give who yields that which the 
law will Compel him to yield. The pas-.ages adduced 
apply to gifts only, and the definition given of gift by 
this Hindoo authority is the renunciation of one’s 
own right and the creation of right in another; and 
for the perfecting of a right to real property obtained 
by gift, possession is necessary. The true explanation 
of the passage is, however, undoubtedly that given by 
Professor Wilson, that tlie Author is dealing with the 
evidence of the tran.saction. It could scarcely be in¬ 
tended that a Cow giveu’by the head and not by the 
tail would be ineffectually given. There can exist no 
doubt that there may be a division' by mere agree¬ 
ment where no property exists. This is distinctly 
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declared by the authorities. In is dear also that the 

• • 

document, if there is one, is only one mode ol evi-* 
dencing the agreement already made. In section XII. 
of ch. II.secs. I, 2, of 4 ;he Mitdcshard, haviiK^ ex[)lained 
partition of heritage, thft Author next pro^)onnds the 
evid ince by which it i^a'y be proved a case of doubt. 
^When partition is denied, the fact of it may be 
ascertained by the evidence of kinsmen, rel.ilives, and 
witnesses, and by written proof, or by separate posses¬ 
sion of house or field,' ... 'II partition be denied 
or disputed, the tact may be known and certainly be 
obtained by the testimony* ol kinsmen, relatives of* 
the Father or of the Mother, such as maternal uncles, 
and the rest,, being competent witnesses as before 
described; or by the evidence of a wril'iug, or record 
of the partition. It may also be ascertained by sepa¬ 
rate or unmixed House and field.’ In this passage 
the Author is discussing the modes of proof or a 
partition. It is to be proved by oral or written 
evidence, or by sepiyate enjoyment ot a house or field. 
In the Daya-Bhaga too (ch XIV. sec. 6), there is the 
same dpetrine, and all the passages in Colel?rooke\^ 
Digest have the same impori. It seems clear, there¬ 
fore that the Hindoo lawyers make the question of 
divided or not, one .strictly to be determined by the 
evidence. Qn the evidence in this case (namely, the 
Agreement ot 1855, p. 114;, it is clear that the 
parties, to avoid further dispute, determined that for 
the future they would act as men with separate in 
terests; they agreed to compromise various questions 
outstandings between them, and being determined by 
the prior mental determination by the accordance of 
their Wills which afone was required, they proceeded 
to record that determination and contract with one 
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another, .1 proces'^ which, according to the Hindo® 
" Law, would have been impossible, as to their undi¬ 
vided property, until parliuon. Such a contracting 
is stated by all the authoritie»as in itself strong evi¬ 
dence of division. The efffcct of thfit division was 
to render the Wife, for her life, at all events, her 

r 

Husband’s heir, and, being his heir, she became 
en;.itled to sue upon his coiitrac'ts. Whether, there¬ 
fore, the property was actually undivided, or not, is 
really a matter of no practical consequence, for there 
can be no doubt that the Husband could have 
. enforced the contract, and there exists no reason 
whatever why his Wife should not. There appears 
to have existed in the minds of the parties very con¬ 
siderable' doubt whether the zemindary was partible, 
and, in his pleadings, the Plaintiff sets up that con¬ 
tention. If it was not partible, and the Brothers 
were, as the Plaintiff contends, undivided, at the 

I 

Brother's death, the Widow would, according to the 
decision of the Privy Council in the case of Kntama 
Natchier v. The Rajah of Shivagunga {9 Moore' 
bid. App. Cases, 539). be entitled to the whol^ estates 
so that, whether the Plaintiffs own view, or that, 
which we take here, is correct, the Plaintiff is not 
^.ntitled to succeed in this action. Our conclusions, 
therefore, are, that the agreement partially acted 
upon and not denied is conclusive evidence, as it is 
a full and specific record of the division previously 
come to by mutual consent; that whether the pro¬ 
perty was actually divided or undivided property, the 
family was divided*, the Brothers became capable of 
contracting, and did contract, and that the right to 
sue upon the contract clearly survived to the Defen¬ 
dant, who must have recovered ; that she has, there- 
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fore, a perfectly. valid defence to this action. The 
decree of th« "Lower Court must, therefore, be te-*, 
versed, and the original suit dismissed with costs. 

The present appeal was from the decree founded 
on this judgment. , 

Mr. IV. T.athain, fqr the Appellant. 

No actual se^ara'tion of the Brothers, who* cOn- 
^iiuted a joint Hindoo family, or of any part of the 
joint property, was ever effected. By Hindoo Liw 
there are three kinds of divisions—first, division by 
metes and bounds; second, of rights to properly, 
including apparently some kind of dominion or jus^ 
in re 7 n ; and, third, of status, or right of action to 
assert the right to property, jus ad rent or in pef sonant. 
Here there has certainly beeti no division bv nieies 
and bounds, on the contrary, the Brothers seem to 
have changed their intention to divide, and continued 
to live together. Without actual division, the Samat^ 
‘AAyn of the 5th of January, 1855, was, floiwirh-^tand- 
ing the judgment of the High Court to the contrary, 
absolutely inoperative, and cannot now be specifically 
performed, especially as the circumstances • under 
which Tt was framed have been entirely altered by 
the death of Jaganatha Lakshma Rad. The English 
cases as to partnership and part performance apply. 
In Const V. Harris (a) it was decided, that Pattner.? 
may Be held by their conduct to have changed the 
terms of a written agreement into which they have 
entered for carrying on the concern ; and parties claim* 
ing under a Partner who has assented to substituted 
terms cannot revert back to the original terms : Buck- 
master V. Harrop {b). If there was such an agree¬ 
ment for a division it does not operate as a deed of 
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(a) 1 T ur, & Russ., 523, 4. 


(S) 7 Ves., 34 *. 
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partition' Gudgen v. Besset\ (<*');. and as a general 
• rule a Court of Equity will not enfeorce specific 
performance; Scott v. Rajyment {&); Flower v. 
Marten (c), espt'cially when there has been laches; 
Milward v. Earl Thanet (<i) ; Alley v. Deschamps 
{e) ; Spurrier v. Hancock (/). The case of Appavier 
V. Rdma Subba Aiyan* (§') is distinguishable as the 
agreements are different. Without division, the Re*- 
spondent is not entitled to specific performance of the 
agreemrnu The conduct in dealing with the joint 
estate of the Appellant and /a^anaih Lakshma Rao 
^in tlie long interval between the execution of the 
Samakhya, in 1855, and the latter’s death in 1859, 
constituted a waiver thereof as the parties receded 
from suck agreement. In fact, if there had been 
a division, they afterwards lived together, and a 
reunion of the Brothers, as joint tenants, tocdc 
place by operation of Hindoo Law, Daya-Bhayd, 
ch. XII. sefi. I ; Grady's “ Hindoo Law of Inheri¬ 
tance,” p- 426, therefore, the reunion of the status 
went with the reunion of the estate. The claim of the 
Respomdent was participation in the Dhusmakurtaship 
of the family Pagodas cannot be allowed. Accord- 
ine to the Hindoo Law, Davaslamans are not divisible 
property. The Court will certainly not enforce an 
illegal agreement: Ewing v. O&baldislcn {h). Moreover, 
the Respondent is a Go. ha female, and consequently 
cannot personally attend to the affairs of the Da- 
vastanams. The defence urged by the answer, that 
the Appellant was adopted into another family, I admit, 
cannot be sustained., 

(a) 6 El. A Bla 986, ( 3 ) Law Rep. 7 Eq., iia, 

(r) 2 Myl. & Cr., 459. (d)* 5 Ves., 720, n. 

(«■) 13 Ves., 225. { f ) 4 Ves., 067. 

Moore’s Ind, App. Cases,, /s. (4) 2 Myl. & Cr., 53, 
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Mr. ^erjeant O*Brians and Mr. S. G. Grady, 
for the Respondent, were not called on. * 

Their Lordships* judgment was pronounced, as 
follows, by • 

The Right Hon. Sir JAMES Cor.ViLE. 

This appeal "has been, very ably argued by Mr. 
Latham, who has stated in Support of it everything 
which in their Lordships* opinion could b*e said; 

V 

but the facts and the authorities are too strong for 
him, and their Lordships are unable to sec aiiy 
ground upon which the appeal can be supported. 

The proof in this case has, .perhaps, been some¬ 
what complicated, and rendered less effective than 
it otherwise might have been by the introduction of 
an issue which is now admitted to be out of the case ; 
the issue as to the alleged adoption. 

The only question now arguable is, whether at 
the date of the death of the Respoadent’s Husband 
this family ^was a divided or an undivided Hindoo 
family, because the course of succession entirely 
depends upon that fact. The property ig admitted 
to*be ancestral, and it is now also admitted that the 
zemindary which forms part of it is not one of 
those impartible zemindaries of which there are 
many in the south of India, but must be treated, 
aS in tact it appears upon some of the earlier docu¬ 
ments to have been decided to be, as in its nature 
pr'-tible; therefore, the question is simply, whether 
at the date I have mentioned, the family was still 
an undivided family, as it was "p to a certain 
period, or whether it became divided by virtue of 
the agreement, and which has been the chief subject 
of the argument before us. 
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New, although Mr. Latham has pointed^ out hefe 
and there some minute differences in the wording 
o< the two agreements, their Lhrdships find it im¬ 
possible to distinguish the arfangenient come to, in 
this case from the arrangement which had been 
entered icto in the case of Appovier v. Rama Subba 
Aiyan and others (ii Moore’s Ind. App. Cases, 75), 
in which this Committee held, that although the 
agreement for a pa^rtition had not been carried out 
by actual partition, by metes and bounds of the 
property, it was, nevertheless, binding upon the 
contracting parties, and operafed as a division of 
the family. Their Lordships observe, that the judg¬ 
ment delivere^d by Lord Westbury was, in'fact, an 
affirmance of the judgments of ivTo of the Courts 
below, and was fully supported by the authorities 
then before the Court. It is, however, satisfactory 
to find in lire pre.sent case, that the High Court of 
Madras^ not adverting to the above cas^* in Moore, 
which probably bad not then come to iHcir knowledge, 
has in its learned judgment arrived at the same con¬ 
clusion, and that upon independent grounds, ahd 
upon the earlier authorities. The passage which 
they quote from the Mitdesharb. fully supports the 
proposition involved in the judgment. The passage 
runs thus: ‘‘ if partition be denied or disputed, the 
fact may be known and certainly be obtained by 
the testimony of kinsmen, relatives of the Father 
or of the Mother, such as maternal Uncles, and 
the rest being competent witnesses as before de¬ 
scribed ; ” that is one mode of proving partition^ 
It then goes on in the disjunctive, “or by the evi¬ 
dence of a writing or record of the partition,” which 
we have here. And then it says, It may also be 
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ascertaij^c*d by separate or unmixed House and ^eld 
that is, if other evidence of partition be wanting, 
it may be supplied by proof that the Houses and 
B<;1ds had been actually divided and were held 

separately. 

It follows, from what has been said, t\jat in their 
Lordships’ view, this question is really concluded 
by authority. • 

It has, however, been argued by Mr, Latham^ 
that even if this agreement amounted to proof of a 
partition, yet upon the evidence in the cause their 
Lordships ou4»ht to c6me to the conclusion either that 
the agreement was waived, or that there had taken 
place that which might, according to Hindoo Law, 
have taken place, namely, a reunion of the two 
Brothers. Their Lordships, however, looking at the 
issues in the cause, cannot find that those points have 
ever been raised. Certainly, there no suggestion of 
such a thi^g as a reunion, which would imply that 
there had be*en an actual division, and then a coming 
together by mutual agreement of the two Brothers; 
knd their Lordships are further of opinion, that they 
must presume, that although there was no division 
of the zemindary, or of the lands, by metes and 
bounds, yet that the arrangement proceeded upon the 
“ footing of the deed, that the rents were divided 
according to the stipulations of the deed, and that if 
the contrary took place, it lay upon the Plaintiff to 
show that such was the case. It seems to their 
Lordships'that he has entirely failed to do so, and, 
therefore, they can see no 'ground whatever for inter¬ 
fering with the judgment of the Court below. 

Their Lordships deem it right (although it has 
really no bearing upon the decision of this appeal) to 
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make* a remark upon one passage in the' wtherwiae 
very learned and able judgment of the Court below. 
The passage is this, “ if it” (that is, the zemindary) 

” was not partible, and the Brothers were, as the 
Plaintiff contends, undivided at the. Brother's death, 
the Widow would, according; to the decision of the 
Privy Council in the case of Katania Natchier v. The 
Rajah of’Shivagunga {\i Moore’s Ind. App. Cases, 
529), be entitled to the whole estate ; so that, whether 
the Plaintiff’s own view, or that which we take here, is 
correct, the Plaintiff is not entitled to succeed in this 
action ” {a). Now, that seems to proceed upon a singular 
misapprehension of the effect of the Shivagunga case. 
It is immaterial,^ as I said before, to the decision of 
this case, because, it is admitted that the zemindary 
was not impartible; but the Sihvagunga case was 
this : the family was shown to be undivided, but the 
impartible zemindary was shown conclusively to have 
been the separate acquisition of the pecsnn whose 
succession was the subject of dispute.' The ruling 
of this Court was, tjiat in that case the zemindary 
should follow the course of succession as to separate 
property, although the family was undivided ; but 
if that zemindary had been shown to have been an 
ancestral zemindary, as in this case, the judgment 
of the Board would no doubt have been the other 


way. 

Their Lordships think it necessary to make this 
observation, in order to avoid future misconception 
as to what was decided here in the Shivagunga 
case. 

They must humbly recommend Her Majesty to 
dismiss this appeal, with costs. 

[a) Antr, p ij4 



ON APPEAL FkOM THE EAST INDIES 




Inderun Valungypooly T?vvrr ... Appellant ; 

AND • 

Ramasawmy Pandia Talaver an(l% • 

Thungamma NachiaR ^ Respondent. 

On appeal from the High Court of 'Judicature 

at Madras. 


X HE question Vaiserl by this appeal was, who was 
the heir of one Indiran Ratnasatny Talaver, lllie late 
Zemindar of Talavankoitai, the Appellant, his younger 
Brother, or the first Respondent, the Son of the late 
Zemindar by his second Wife, who was alleged by the 
Appellant to have been a Concubine. There was in 

the Court below a third Claimant, Nanjanattu Vtllia- 

• 

taven, who assumed the name of Ramasami Inderun 
Taver, and alleged himself to be the Son of Kulalvoi 
Moli, the first Wife of the Zemindary who had been 
divorced, hut he was no party to the appeal. 

The facts were these :— 

PrevioHs to'the year 1832, the zemindary m 
the poiisession of the late Zemindar's Mother. She 
had two Sons; the Zemindar and the Appellant. 
The Zemindar, at a very early age, married Kulalvoi 

Moli> She lived a short time with the Zemindar, 

• 

• Present;—Members of the Judicial Committee —The Right 
Hon. Sir James William* Colvile, the Right Hon. Sir Joseph 
Napier, Bart, and the Right Hon, the Lord Justice Giffard. 

Assessor :—The Rignt Hon. Sir Lawrence Peel. 


13th k 14th 
july, 1869. 
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who, about the year 1846, divQ*-ced her for mis¬ 
conduct. 

Kulnlvoi married again, by which marriage she 
had a Son, Nanjanattu Veliataven. She died about 
two or three years afterwards. It appeared from the 
evidence that the Son ot Xrtlalvoi was never recog¬ 
nized by the Zemindar. 

* A short time before the divorce of Kulalvot, and 
w'hil.st his first Wife was living, the Zemindar' 
married the «econd Respondent, the Daughter of 
Komarasami Tnlaivar of Kodumbur, an inferior caste 
to him^ By that marriage the Zemindar had issue two 
children, a Son, the first Respondent, and a Daughter. 

It was in evidence, that on the 3rd of yanuary^ 
1857, after the divorce of the first Wife, the late 
Zemindar addressed an arzi to the Collector, in 
which he styled his second Wife, his “ Royal Wife,'* 
or patta sri, and referred to a Son and Daughter 
by her, asking for protection ta his Wife and chil¬ 
dren, and on the 1st of ^une^ *858, the Zemindar, 
on recovering from a fit of paralysis, addressed 
another arzi to the Collector, referring to a 
report that a male child had been borne to him by 
his first Wife, whom he had divorced, and disowning 
such child, and asking for protection to his children 
and younger Brother. Accordingly, the Taksildar 
of the Talook was directed by the Collector td inves¬ 
tigate into this arzi^ and report on the order of the 
progeny and Wives of the Zemindar. 

On the 3rd of *858, the'addressed 

another arzi to the Collector of Tinnevelly, Mr. De 
Maine, in which he referred to his former arzi of 
the 1st of June, 1858, and he again repudiated his first 
Wife, and disowned her child, and stated that he had 



ON APPEAL FROM THE EAST INDIES 


*43 


kept the second Respondent, who was not of his 
T'aste, and got two children by her, and recognized 
his Brother, the Appellant, as his successor. 

• On the 7th of y«/y, *1858, four days afterwards, the 
Zemindar died. • 

Inquiries were made, by the Collector, and the 
result arrived at was, that the sec^^nd Respondent was 
married, in fact, to the Zemindar ; but that the mar¬ 
riage was doubtful in consequence of her inferior caste ; 
that the arsi of the Ze^iindar of the 3rd July, 1858, 
was a valid document, and that Appellant ought 
to succeed to the aemindary, and accordingly, on the 
17th of December, 1858, the Board of Revenue put 
the Appellant in posses.sion of the Memindary, Thi.s 
gave rise to the present suit. ‘ • 

The Respondents, by their plaint, stated, that the 
late Zemindar, tne Father of the first Plaintiff, and 
Husband of the second Plaintiff, had, on the death 
of his Mother, and, according to the rule of primo¬ 
geniture, succeeded* ^o the aemindary of Talavan-^ 
'kottai ; that, under the arii of the Zemindar, the 
first Plaintiff was entitled to the semindary and other 
property ; that the Defendant had, during the insen- 
sibiliiy of the Zemindar, addressed an ante-dated 
arzi and yadast, in his name, to the revenue autho¬ 
rities, iq conti;avention of the previous arsis, and 
recommmending the Defendant to be put in possession 
of the semindary and other property ; that Kulalvoi 
Moll, the first Wife of the late Zemindar, bore no 
issue to him, and,was repudiated for lastity of con¬ 
duct ; that she married a second Husbahd, and died, 
leaving a Son by him, and the Re.spondents prayed to 
be put in possession* of the semindary an ! the pro¬ 
perty attached thereto. 
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The Appellant, by his answer stated, that the late 
Zemindar did not marry a second time, and that the' 
second Plaintiff was not his Wife, but a Concubine, 
nor the first Plaintiff his Son ; that the Plaintiffs,,, 
were of an inferior caste, that he, the Defendant, as 
the younger Brother, succeeded according to the 
usages of the zemindary and the Hindoo Law f that 
the arzi and yadast of the 3th and 4th of July, 1858, 
were addressed when the Zemindar was in full pos¬ 
session of his faculties. 

The Respondents afterwards filed a supplemental 
plaint against Ramaswamt Taver, alias Ramaswamt 
Talaivar, the minor Son of Nanjanattu Vellaiya Te~ 
ven^ styling himself the Son of the late Zeynindar^ and 
Palavdnna Changammaly his Guardian and maternal 
Grandmother, being the Wife of Pandia Talaver. 

The Plaintiffs put in evidence an arsi to the Col¬ 
lector, by the Zemindar, dated the 3rd of January, 
<857, which was as follows:— Kulalvoy Mali, 
whom I had married before my succession to the 
zemindary, had, in defiance of the prescribed ob-^ 
servcitions of my caste, separated from me before 
giving birth to any issue, and married Vallaiya 
Tevan, of Nanja Nadu. That Tangammai Naihiyar, 
whom ! married after inheriting the zemindary, 
and made my patta sri (or Royal Wife), might 
beget issue, vows were made to Tirumalai Sevwmaiyar 
of Tenkosi, and by the grace of that Deity, and by 
your good wishes, she has borne me a Son and a 
Daughter. Before this I had, on . your order, No. i, 
dated the 24th ol January, 1856, proceeded to offer' 
up my prayers to the said Swamiyar. To do the 
same once more now', it is necessary that 1 should 
send my Royal Wife and my children. As for theif 
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Assistance, abSut thirty per.sons, both Bearers 
Palanquins and Servants, will be sent to accoinpar.y 
their*. I rcqui-st that an order may be issued pro¬ 
viding ftgainst any obsj.rLictioM of them on their 
way." 

The second arzl addressed to the Collector by 
Uie late Zemindar^ was dated the 1st of 'Juney 1858, 
and was as follows :— * 

" I. I had been for a long time sufftring from 
paralysis, and now I have slightly recovered. When 
first 1 W2LS married to the Daugliter of Govindapera 
Pandya Talaivan, I vvas exceedingly young, and the 
Bride was my senior in age, hut perceiving her levity 
of conduct, I repudiated her. Subset^uently, in con¬ 
travention of the prescribed usage of the semindaryy 
she marriid Vellaya Tnvan^ of Nanja Nadu. 

" 2. I then married Tangammai Nachiyar, the 
Daughter of Kumaraswami Tadiya TalaivaVy of 
Kadambury who *ias borne me a Daughter and Son. 

" 3. I now learn that, as I am taken ill, it is in¬ 
tended fraudulently to report to the GoveratvenL, in 
disparagement of my dignity, that my fir.st Wife, who, 
on being divorced by me for misconduct liad married 
anothei, has borne me a male cluld, 1 deny that he 
is my Son; I further ilisclaim any other relationship 
to him. As a report of the.se mailers at the time 
of her repudiation would have derogated from my 
respectability, I abstainea from notilying the same. 
These matters have also been brought to the notice 
of the sub-CoIIector. I, thereto^;e, pray that your 
benevolence may afford {)roteclion to my Cliildren 
and my youngei B^'lher.'^ 

And another 10 the Collecior, D. Mayuc, I'lsq., 

Xm -21 
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hy tl»e late Zemindar^ dated the 3rd of /w/y, .858, 
which was in these terms :— 

II 

'* With reference to the arzis t^ldressed by me to 
your Honour and to tlie sub-Collector, in regard to 
my disease, on the isi 'June, an order having been 
ist-ued to the 7 'ahnldur of the Talook of Sankara 
Pan ill Kovil^ he came and saw me, showed to me the 
arzt which had been addressed by me, and asked 
me about it. ! saw my signature in tlie am, and 
admitted it. I have also reported to the Tahstldar 
lliat the Daughter of Pandia Talavan, of Chengottaii 
had been married to me at my infancy; that she, 
being guilty of misconduct, married Nanjanada Vel» 
laiya Tamil again, and got children by him ; that I 
brought and kept the Daughter of Kadambur Kum- 
marasami Talavan^ and got two Children by her; but 
that she was of a different caste. Subsequently, I 
took sufficient midlcine for a few days, hut, as I 
feel worse, I have according to the custom and rules 
of our caste, empowered my Brother,/«</>'/« Valan^ 
gaipuli Talavary who is my successor to the zemin- 
dary^ and was, from his infancy, managing all the 
affairs in conjunction with myself, to manage all the 
affairs of the Zamin Kottayuthogia ai»d ay an (lands), 
to sign (all instruments), and to pay the kist, &c., 
without arrears. He is an honest and competent man 
for it. I, therefore, pray that you will be pleased to 
issue an order in favour of my younger Brother, /»• 
diran Valangaipuli Talavar, for the Zamin Katta~ 
guthagai, ayan (^landy!), &o , and protect him ” 

The Respondents called witnesses to prove that 
the Zemindar h.id divorced hi>^ hrst Wife, and had 
no Children by her, that the Zemindar had married 
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the second Respondent, and that the ceremony had 
been performed, according to the Sastras\ that the^ 
were of the same caste, but of different bramhes* 
that the Zemindar had'rrc )j;nized the fir^t [^laintiff 
Bs his ^Son. The App' liant also examined wiincsses 
to prove that the Zemindar's first Wife was divorced 
for her loose character, and had no Cliildren^; ihat 
the second alleged Wife was*only a Concubine ; that 
the late Zetnindar in c 'nvcrsatlon had staled 4 ;hat 
he had no lawlul Son, bat lhai his Brother, the Ap¬ 
pellant, was his successor; that the Zemindar and 
tlie second Respondent were of different castes, and 
that persons of different ca'iu s do not intermarry. • 

The following question!^ were submitted by the 
Civil Court to the Puudlii, of the Sudder Court 
p'lrst, docs the Hn.< 1 oo Law prohibit? the marriage of 
B Hindoo with a woman oi ids own caste, whose 
Father was illegitimaie ? apid is such marriage valid 
or invalid, under the Hindoo Law ? , 

Secondly, is ,lhe marriage of a Hindoo of the 
Marava caste with* a female of the Pareevara caste 
legal under the Hindoo Law ? 

The* following answers were given to these ques¬ 
tions by the Pundits :— 

First, the Hindoo Law not only directs a man to 
espouse a Wife of the same class with himself, but 
likewise forbids him to marry a female devoid of 
caste or race. The child, male or female, begotten 
by him upon his lawfully wedded Wife of the same 
class with himself, of course belongs to the class of 
its parents. The Son of a kept woman, being one 
not so begoiten, cannot claim the class of his Mother 
or Father; and ,his Daughter, destitute as she is 
of Cdislc, cannot be considered by a Hindoo as a 
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“ woman of his own caste.” The marriage of a 
Hindoo of caste with such woman scejjns from the 
above law to be forbidden, and it is nor,, therefore, valid. 

Second, if the “ Marava ca‘*te ” and the ''Pareevara 
caste be ‘'imilar in their manners, the mai;riage of 
a Hindoo of Marava caste witli a female of the 
Paree7}ar(x caste would be valid', as being in accor¬ 
dance with tiie Hindoo Lnw. If thev' be dissimilar. 

^ i 

and- if the ” Pareevara caste ” be inferior to the 
“ Marava caste,” such marriage would not be valid 
under the Hindoo Law. If such marriage be, how¬ 
ever, sanctioned by the custom of the said castes, th'-r. 
'it would be good under such custom, and the Pundits 
referred to Vydyanadha Dcecshetiyum. Menu .— 
Let the twice-born man espouse ” a Wife of the same 
class with himself, and endued with marks of ex¬ 
cellence.” Veyasa. —A girl destitute of relations or 
caste, or born on the day of " Ruhinrei' that is, when 
the moon is. in the 4th of the lunar monsoons, or 
devoid of race, must be rejected. 

The following further question V\'as afterwards sub¬ 
mitted by the Civil Court to the Sudder Courts’s 

' % 

Pundits :— 

” The Pundits of the Sudder Court are requested 
to state with reference to the reply given by them on 
the 19th ult. in regard to the legality under the 
Hindoo Law of a marriage contracted by a Hindoo 
with a female of i is own caste whose Father was 
illegitimate, whether Hindoos of all castes are bound 
by the said law, and whether, in particular, it applies 
to a Hindoo of the ^Marava caste.’ The question 
has been again put because the/’/fW-V/Vi are stated in 
Strangers ‘ Manual of Hindu Law,,' par. 40, to have 
declared on the ?6th of June. 1854, that among the 
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lower classes of Soodras marrage with frmales wl»o 
have lived ,in concubinage is allovvod. A copy of 
the question put to the Pundits on the point above 
referred to, and the reply given by them is herewith 
forwarded.” 

The Pundits answered as follows . “ Our answer, 

dated the igth «//., was mtendc.d to show that the 
Jaw therein set forth applies to Hindoos of all classes 
who are within tb.e pale of ca^ite. 1 he said‘law, 
therefore, binds all Hindoos v\ho ronform to the 
Sastras^ but not those of inferior caste who depart 
from them. The said law wo\dd likewise bind the 
Afaravn caste, only if it lie governed by the Sastras 'iU 
all its acts, but not otherwise. It is for this reason 
that we have stated in our former answe^r, that the 
marriage referred to in the question would be good 
under the cu.stoin of the said caste. The answer of 
the 26th of June, 1854, referred to in Strange's 
‘Manual of Hindoo lavv,' applied tf) Soodras of 
inferior castes >yho depart from the precepts of the 
Hindoo Law.” * 

On the loth of Aprils r86r, the Civil Judge, Mr. 
J. HTGoldie, dismissed the plaint with costs, except 
as to the supplemental Defendants, who were adjudged 
to pay their own costs. 

The reasons of the Civil Court for the judgment 
were,—First, that tlte first Wife had been divorced, 
after which the Zemindar took no notice of her, and 
that there was no evidence that the first supplemental 
Defendant was his Son ; on the contrary, that the 
Zemindar by his arzis had disowned him. Second, 
that a marriage in fact had taken place between the 
Zemindar that the second Respondent, according to 
the rites of the Hindoo Law and religion, and that the 
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Zfimindar had acknowledged her as his lawful Wife« 
Third, that the Zemindar and secon.d Respondent 
were of the same (aste. Fourth, that the second 
Respondent was not a Concuhine ; and lastly, the Court 
deciflcd, acting upon the authority of the two opinions 
of the Pundits of the Sudaer Court, that in law 
there vras no vaild marriage, on the gro.uml that, as 
the Father of the second Respondent was illegitimate, 
she was a person of no caate, and that by Hindoo Law 
it was not competent to the late Zemindar^ who was 
of a caste governed by the Sastras, to contract a legal 
marriage with her, and accordingly a decree was 
given against the right of the-first Respondent. 

The Respondents appealed from this decree to 
the High Court at Madras. 

The hearing of the app« al took place on the 3rd 
of August, 1863, before the Chief Justice, Sir R. C. 
Scotland, and Mr. Justice Holloway, two of the 
Judges of the High Court of Madras, when that 
Court reversed the judgment of the Civil Court, and 
decreed in favour of the Re.spondents, with costs. 

The reasons of the Chief Justice for the judgment 
were as follows -.—First, that a contract of marriage 
between the Zemindar and the second Re.spondent had 
in fact taken place, although the direct evidence was 
considered to be of a somewhat loose and general 
character, and open to objection, the Court consider¬ 
ing that the direct evidence on behalf of Appellant; 
that the second .Respondent was brought to the 
Palace openly as a Concubine, was not worthy of 
credit; that the Zemindar and second Respondent 
were of the same Mdrava caste, although of different 
sects or divisi ons of it. That the tact of the second 
Respondent's Father beitjg reputed as illegitimate, 
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did not ronSer it improbable that the Zt'»nnd(t( 
should make iier his Wife. That much weigiit 
could not be attached to the absence of evidence of 
any special rejoicings o;i the birth of first ResponHent. 
That the statements, of the Zemindar in his arzts of 
3rcl of January, 1857, and isit of June, 1858; were 
•an acknowledgment of the second Respondent being 
liis Wife, although reference was also made therein 
to the protection of the Appellant; that the ar&i of 
the 3rd of July, 1858, was open to suspicion. That 
tlie second Respondent was not taken by the Zemindar 
to live with him as his Concubine ; that the mairiage 
of the seond Respondent was not illegal on the 
ground of caste, as a valid marriage ci^uld .take place 
between the Zemindar and ;a woman of no caste. 
That, assuming the illegitimacy of her Fatlier, the 
second Respondent was not thereby disqualified from 
effecting a valid marriage. That tlie 'rule prohibit- 
M»g marriage lx*tween persons of diff-rent ea^tes was 
only directory; and lastly, that the first supplemental 
Defendant had been proved to he illegttlnvite, tlie 
presum[)tion arising irom his birth, and Iii'> Mother's 
marriage with the late Zemindar having been re¬ 
butted. 

The reasons of Mr. Justice Holloway were, first 
that'the alleged illegitimacy of the second Respon¬ 
dent’s Father was no ground for invalidating the 
marriage. Secondly, that an illegitimate Son of a 
Soodra could inherit. Thirdly, that the marriage 
was not invalid because of the difference of caste, and 
that the Pundit's opinions were unsatisfactory, and only 
applied to the ChiWren of the twice-born man, and to 
the four classes recognized by Menu ; and, lastly, 
that the first supplome.Ual Djiendant was not heir, 
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jj's the conduct of liia alleged parents and their treat¬ 
ment of tl)e child rebutted any possible presumption 
from his birth after the marriage {a). 

This was the decree appealed from. 

Sit /?. Palmer^ Q. C., and Mr. Mackeson, Q. C-i 
for the Appellant.- 

First, there is no satisfactory evidence of the 
marriage, as a fact, between the late Zemindar and 
the second Respondent, who was the Daughter of a 
Bastard. The evidence on that point is conclusive, 
lo the arzi ol the 3rd of July, 1858, the Zemindar 
treats her as a favourite Concubine. There is no 
evidence of any ceremony of marriage, though it is 
so important a contract, nor was such marriage ever 
intimated to the Collector of the District, as in cus¬ 
tomary. The other arzis, acknowledging her as his 
Wife were made by the Zemindar when under duress, 
and cannot be relied on ; but, 

Secondly, assumirfg such a marriage, if in any 
form it took place; it is invalid by Hindoo law. 
Both parties were of the Marava caste, a division of 
the Soodras but the second Respondent was of 
another branch of that caste, and, on a count of the 
illegitimacy of her Father, could not contract a legal 
marriage. As a child ot an illegitimate Father, the 
Respondent could not inherit. In no case, except in 
the instance of a Sou of a Soodra's by a female slave, 
does the Hindoo Law recognize the right of illegitimate 
children to inherit. The AfitdcsharCi, ch. 1 . sec. xii., 
Strange's “ Hindu Law,” Vol. II. p. 67 [ and Ed.] ; 
W. H. Macnaghten's ” Hindu Law,^’ Vol. I. p. 18. 
There is very little authority ro be found in the Books 

(a) See case Pandaiya Telaver v. Puli Tdavit 1 Mad. High 
Court Canes, 478. 
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of the Hiifdbo LavV upon this point, and we, therefofrf', 
rely upon the /’««rf//’.v^eXposition of that law (a), who 
refer to Menu ai\d Veyasa as authorities, tc show that 
the marriage was illsgal. As to the value of the 
Pundit's opinions, .they referred to Myna Boyee v. 
Ootaram {b); The Collector of Madura v,* Moottoo 
Ramalinga Sathupathy (c). 

Mr. Leith, and Mr. 5". G. Grady, for the 
Respondents. 

The High Court arrived at a true conclusion from 
the evidence, first, that a marriage in (act had b^en 
effected, according to the rites and ceremonies of the 
Hindoo Law, between the late Zemindar and the first 
Respondent's Mother, whom the Zem,indar recognized 
as his Wife; and, secondly, that tl>«i Appellant had 
failed to establish that illegitimacy, per sc, among 
Soodras, is an absolute par to a. legal marriage. It is 
not alleged, that either the second Respondent or her 
Father were not of sufficient caste, or that any de- 
privation by expulsion from caste ever took place. 
But the Appellant based hi^ case on the alfegation of 
the legal incapacity of the first Respomlent, by reason 
of the want of caste of his Mother, who he untruly 
alleged was, by Hindoo Law, unable to contract a valid 
marriage wdth the Zemindar, also a Soodra by caste^ 
Such assertion, howeve., is equally without foundation. 
Among Soodras, all the tribes are in law .^qcal, Strange's 
“Hindu Law,” Vol. U. p. 66 [2nd Ed.]. Soodras 
may adopt a Son from a gotrum, or family different 
from their own, Rungama v. Aichama {d). Therefore, 
even if her Father's illegitimacy had been proved, 

(a) Ante, pp. 147* 8. (i) 8 Moore’s Ind. App. Cases, 400. 

(tf) 12 Moore’s Ind. App. Cases, 439, 

• (</) 4 Moore’s Ind. App., i. 
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the same would not, by Hindoo Law, have created 
any legal incapacity in the Daughter of an illegitimate 
Father to contract a marriage with a Soedra of the 
caste the Zemindar was. But we go further than 
that, and submit, that assuming an actual marriage 
was nof established, or, if proved, was invalid in law, 
yet, as it was admitted that the Respondent was the 
Son of the late Zemindar^ a Soodra^ and that the 
Zemindar died without leaving any legitimate issue, 
the Respondent would be entitled to succeed to the 
whole itol his Father’s estate as such illegitimate Son, in 
preference to the Appellant, the Brother of the de¬ 
ceased. According to Hindoo Law, the illegitimate 
Son of a Sotdra inherits, although illegitimate children 
of any of the three superior classes cannot, W, H% 
Macnaghten*s “Hindu Law,” Vol. I. p. 18; 
Strange's “ Hindu Law,” Vol. I. p. 69 [2nd Ed.] ; 
Mitaeshara, Ch. 1 . sec. xii -; Yajnyawalcya, there re¬ 
ferred to, and also in 3 Dig. 'clxxiv. p. 143; 

Chuotnrya Run Murdun Syn v. Sahub Purhulad Syn 
{a)i Grady, on “Hindu Law of Inheritance,” p. 234. 
Even if there are legitimate heirs, illegitimate children 
are entitled to maintenance, Strange's “ Hindu Law,” 
Vol. I. p. 66 (i). The Pundits' opinions are incon¬ 
clusive, and cannot be treated as of authority. The 
Collector §f Masulipatum v. Cavaly Vencata Narrain-‘ 
apah (e). 

Judgment was pronounced by 
The Right Hon. The Lord Justice Giffard. 

The question on this appeal is, flrst, whether there 


(ir) 7 Moore’s Ind. App., 18. 

(i) See also Inderuu Valungypooly Tavtr v. Ramasawmy Pandia 
Taiaver, ante, p. 141. 

8 Moore's Ind, App. Cases, 539. 
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was a marriage in fart; and, secondly, if there was a"* 
marriage in fa^t, then whether there was a marriage 
in law ? * 

We have the judeinent of both the Courts below 
coming to the conchision, from the evidence, that there 
was a* marriage in fjfr.t; there was evidence before 
them, on the considei'ation of which they mii»ht fairly 
come to that roncUision. Uitless a finding of that sort 
*•—.where two Courts arc unanimous in their opinion— 
is unsupported by, or contrary to, the evidence, it is not 
the course of this Board to interfere with that finding. 

There were eight witnesses who spoke to the 
marriage having taken place, then two of the thr^e 
arsis, and besides the very materia! fact of the 
Appellant having admitted before the Tahsildar^ or 
done that which was tantamount to an • adnffssion, that 
such a marriage had taken place. 

With reference to the arsiSi the two first arsis 
which have been alluded to are very plain and very 
explicit. The first of them is in these terms:— 

Kulalvoy HioU, whom I had married before my 
sue ession to the semindary^ had, in defiance of the 
prescribed observation of my caste, separated from 
me before giving birth to any issue, and married Vel- 
laiya Tevan, of Nauja Nadu. That Taugammai 
Nachiyar, whom I married after inheriting the semin- 
dary,ztid made my batta xri (or Royal Wife), might be¬ 
get issue, vows were made’to Tirumalai S^vamaiyar, 
of Teukosi, and by the grace of that Deity, and by 
your good wishes, she has borne me a Son and a 
Daughter. Before this I had, on your Order, No. i, 
dated the 34th January, 185&, proceeded to offer up 
my prayers to the said Twattliya, To do the same 
once more, now it is necessary that I should send my 
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royal Wife and my Children, As for their assistance, 
abc^t thirty persons, both bearers of Pal sn^quins and 
servants, will be sent to accompany them, I request 
tha» an Older may be issued providing agiinsi any 
obstruction of tl>em on their way.” 

The second arzi is as follows :—“ I had been for 
a long tirjie suffering !rom paralysis, and now I have 
slig^’tly recovered. When first I was married to the 
Daughter of Govindapara Pandya Talaivan, I was 
exceedingly young, and the Bride was my senior in 
age, but perceiving her levity of conduct, I repudiated 
her. Subsequently, in contravention of the prescrib' d 
usage of the zemindary, she married Veil ay a I'avan^ 
of Nauju Nadu. I then married Tauffammai Nachear, 
the Daughter of Kumaraswami Tadiya Talaivar, of 

O 

Kadamhury who has borne me a Dauj^hterand Son. 
I now learn that as I am taken ill, it is intended frau¬ 
dulently to report to tlie Government, in disparage¬ 
ment of my dignity, that my first Wife, who, on being 
divorced by me ior misconduct, had married another, 
has borne me a male child. I deny that he is my Son ; 
1 further disclaim any relationship to him. As a re¬ 
port of these matters at the time of her repudiettion 
would have derogated from my respectability, I abstain 
from notifying the same. These matters have also 
been brought to the notice of the sub Collector. I, 
therefore, pray that your benevolence may afford pro- 
tec ion to my Children and my youngi^r Brother.” 

Those arzis are plain and explict enough, and 
probably little doubt w'oulcl have been entertained 
on the matter, but for the arzi of the 3rd of July^ 
1858 {a). With reference to that arzi, without 
saying whether the signature is or is not genuine. 


(. i ) Au / e , p. 146. 
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but assuming that it is, if we take first of all the date of 
it, the 3rd of 1S58, the Zemindar l.aving died on 

the night of the 7th in a state of paralysis, and then 
look to its contents, little effect can be given to 
it. We ^annot read *the third arsi without see¬ 
ing that it was obtainecf with an object, and that 
if bears internal evidence of not being the voluntary, 
and scarcely, we should think, the conscious act of 
the Zemindar. First of all it refers to the preceding 
arzh in this way :—" With reference to the arzis 
addressed by me to your Honour and to tl>e «iub-CoI- 
lector, in regard to iny disease on the ist June, an 
order having been issued to the Tahsildar of the 
Talook of Saukara Pania KovU, lie came and saw 
me, showed to me the arsi which had been addressed 
by me and asked me about it. 1 saw my signature 
in the arzi, and admitted it.” And then follow 
these statements: “I have aNo reported to the 
Tahsildar that the Daughter of Pandia ^ Talavan of 
Chengottai had been married to me at my infancy; 
that she, being ^niliy of misconduct, married 
Nanjanadii Vellaiya Taven again, and got Children 
by him* that I brought and kept the Daughter of 
Kadambur Kummarasami Talavan, and got two 
Children by her, but that she was of a different 
caste.” These iast expressions certainly do appear 
to their Lordships to be put into the mouth of the 
Zemindar with a view to the case which has since 
been brought forward, especially the alleged diffe¬ 
rence of caste; and, taking the whole together, their 
Lordships are of opinion, that, as against the two 
other ariis no effect or weight is due to this arzi, 
and that tliere is no sufficient reason for differing 
from the finding of the two Courts. 
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Then, if there was a marriage in fact, was there a 
.marriage in law ? When once you get to this, viz., 
tliat thnre was a marriage in fact, there would be a 
presumption in favour of there being a marriage in 
law. The Zemindary accordingf to the usages of his 

I 

Country and nation, on parting with his first Wife, 
would be naturally desirous of marrying again, and 
having male issue, ft would be a most unlikely 
thing for a person of his caste to go through the 
ceremony of marriage which, if it w'as known that that 
marriage was a marriage which was invalid in law. 
Then upon what is it urged by the Appellant that the 
"invalidity of the marriage, in law, depends ? It depends 
upon this, and upon nothing else, viz., that all the 
parties being, as is clear from the evidence, of the 
Soodra caste, it is sai*^’, that because it is shown that 
the Father of the Mother of the present Plaintiff and 
Respondent was illegitimate, therefore, the child of 
that Father, could not contract a valid marriage, and 
was in substance of no caste at all. The only 
foundation for this is the opinions of the Pundits ; 
those opinions are not satisfactory; no decision or 
authority is brought forward supporting any such 
proposition. The opinions are matter of reasoning; 
and where they refer to authority, it is to authority 
which applies to persons of two different but higher 
castes, not to the Soodra caste at all, and still,less to 
what may be called different classes or divisions of 
one and the same Soodra caste. 

Their Lordships are not aware that there is any 
authority—there has been none quoted, and it does 
not appear that there is any authority supporting 
any such proposition as that which is contended for 
by the Pundits ; and, though their Lordships do not 
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agree in evrytltirfg that has been stated in the High*, 
Court of appealj they are satisfied that in the Soodra 
easte illegitimate children may inherit, and have a 
right to* maintenance; tyid that in this very instance 
the illegitimate Father pf the Mother of the Plaintiff, 
as well as his Daughter, wert; treated as members of 
the family : and on the whole, seeing that these 
parties are both of the Soodra caste, and that^he 
utmost that has been alleged really is, that the 
'Zemindar was of one part of the Soodra caste, and 
the Lady to whom he was married was of another 
part, or of a sub-caste, ‘their Lordships hold the 
marriage to have been valid; to hold the contrary 
woula in fact be introducing a new rule, apd a rule 
which ought not to be countenanced. 

For these reasons, their Lordships will humbly 
advise Her Majesty that this appeal should be dis¬ 
missed, and dismissed with costs. • 
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Robert Watson & Co. ... ... Appellant ; 

AND 


The Collector of ^^illau Raj, 
.shahye. Dost Mahomed Khan 
r,CHOWDHRY, Ranee Anundomoye, 
and Horace John Abbott 


Respondents.^ 


On appeal from the High Court of Judicature at 
Fort Williamy in Bengal, 


14th & isth 
July, 1869, 

Effed't of 
Ben. Reg-. 
VIII. of 1816, 
sec. II, in 
respect of 
Putnee 
tenures. 

Held, that a 
sale or 
transfer of 
Putnee tenure 
by a Putnee- 
dar is not 


L HE suit out of which this appeal arose was 
brought 'in the Civil Court of Zillah Raj shahye by 
Messrs. Watson & Co. Indigo Planters of the Bans- 

® Present :—Members of the Judicial Committee —Tlie Right 
Hon* Sir Janjes William Col vile, the Right Hon. Sir Robert 
Phillimore (Judge of the Admit ally Court), the Right Hon. Sir 
Joseph Napier, Bart., and the Right Hon. the Lord Justice 
Gifl'ard. 

Aiseiior :—The Right Hon. Sir Lawrence Peel. 


binding, unless made in strict conformity with the provisions of that 
Regulation. 

A suit brought in the year 1856, to set aside an auction sale of a 
Pu<n« for arrears of rent, under Ben. Reg VHI of 1819, was 

dismissed for want of evidence on the part of the Plaintiffs, with a 
reservation by the Court, that the Order made was not to be a bar to the 
Plaintiff, or any other person who might substantiate their rights, from 
■proceeding to recover. On a fresh suit by the same parties for the 
same matter, held, that .such reservation was of no effect as under 
the Civil Procedure Code, sec 2 of Act No VIII of 1859, the former 
suit was a bar, and a plea of res judical a allowed. 

There is no power in the Courts in India, similar to that exercised by 
Courts of Equity or Common Law in England, to dismiss a suit with 
liberty for the Plaintiff to bring a fresh suit for the same matter, or to 
enter a nomsuit. Such power of the Indian Courts is limited to ques- 
tion& of form, as in the case {i\ misjoinder of parties, or of the 
matters in suit (2) where a material document has been rejeclcil for 
not having a proper stamp, and (,^) if there has been an improper valua¬ 
tion of the subject-matter of the suit; but not to a case where the 
issue has been joined, and the Plaintiff fails to produce the evidence he 
is bound to give to support the issue. 
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bdrreah Fndigx) Factory, to cancel a sale made Ijy 
auction to the first Respondent, Dost btahomedi by 
the former Collector of iillah Itajskahye^ under the 
provisions of Beii. T^eg* VIII. of 1819 ; and to 
recover* possession of tSft; land then sold, consisting of 
an eight-annas for hilf share of the Putnee Talook 
of Dehee Hattee^ in Pergunhdh Govindpore^ alleged 
by Messrs. Watson to have been held with, and as 
appurtenant to, the Bansbiirreah Factory and fOr 
mesne profits. 

The facts were these :— 

About the year 1837, twp Brothers, Rajah fCrisnd- 
thunder^ Bahadoor and Koonniar Ramchuiider^ joint 
pr«)prietors of the zeftiindary of which Dehee Hattee 
belonged, divided the property equally ‘between theni; 
and on the I2th Bysack (nth Uay^ *837) in the year, 
KoonuCar Ramchunder sold his 8 annas .share in Dehee 
Hattee^ to yohn Compton Abbott an Indigo Planter. 

By this siCie^^Abbott obtained the ordinary Tatookddry 
rights, and in th^ year 1841, he sold his share in the 
Putnee Talook to Messrs. French^ Hodges & Co., at 
the price of Rs. 11.465. r2a. * 

In the year 1849, the Putnee Talook was still 
standing in the name of Abbott^ as principal Ta~ 
lookddr) and on the i6th November in that year, 
it was sold^ by auction for arrears of rent. Under the 
provisions of Ben. Reg. VIII of 1819, and purchased 
by Dost Mahomed Khan. 

The surplus proceeds of the sale were carried to 
the credit of Messrs. French^ Hodges & Co«, the Under 
Talodhdars, in accordance with the provisions of / en. 
Reg. VIH of 1816; and it appeared that they were 
assenting parties to'the sale, and had not at that time' 
parted with their Putnee rights. 
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On the 7th of December^ 1849, Messrs. Cochrane 

r ■ 

& Cowie claiming the property in the Talook as 

ve'^ted in them, as Assignees of Messrs. Cockerell 

& Co., of CalciiUa, under certain deeds of convey¬ 

ance from Abbott an i r)'hf*rs, prrsenied a petition 
against the validity of the auction sale, on the 

r 

ground of certain alleg .d Informalities in the proceed¬ 
ings.^ This petition was dismissed by the Revenue 
Oomnnssioner of Moorshedahad on the 22iid /««♦ 
uary, 1850, in a pioceeding. in vvhicii he stated, 

that I he auction sale had been made according to 
Reg. VIII. of 1819, and in pursuance of the Letter, 
Nor 19 of the Sudder Board, dated 17th of February^ 
1842. 

The grounds on which the Appellants claimed to be 
entitled to the property in the Putnee Talook were 
these:— 

In and before the year 1842, -Abbott was the Owner 
of tw'enty-tw'o several Indigo l .icLorics, together known 
by the name of ^'Bansbarreah dndigp Concern,” and 
joint Owner with one Macdotigal, of live other indiijo 
Factories, together known by the name of the “ Sulkca 
Indigo Concern,” all of which were afterwards united 
and together formed one concern, known as the “ Bans- 
harrea Indigo Concern.” Part of these Factories had 
previously been mortgaged to one Greenaway, but re¬ 
conveyed in 1842. 

By various Indentures of Lease and Release, 
executed on the 8th and gth March in that year, 
Abbott, in concern with one Macdougal, sold the whole 
of the concern, in • the following proportion :—^Tq 
M essrs. Cockerell & Co. {Dove, Trustee), 3/i6ths= 
3 annas portion ; to Gilson Rowe 'French, 5j/i6ihs = 
5 annas 13 gds, i cowrie 1 krant-, to Septimus 
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Hodges, i/3rd=.s annas 6 gds. a crs» a krU*\ to 
Henry Glostgr* French, 2/i6ths=:2 annas, • 

On the 23rd of Mnv, 1842, Gilson Rowa Pfen>ih 
mortgaged liis shriro ^55/I6ths) to Messrs. Coeierell, 
and on the i-ph of* Aprils 1853, relensod Ivs equity of 
redemption, wht^reby fiis share became; vested in Mr. 
Cochrane, as Assijrtiee of the Messrs. CockereU, who 
had become 111-o'vent. 

On the 301 li of May^ 1842, Hodges mortgaged 
part (2j/i6tl)sj of his i/3rd share to Messrs. 
Cockerell’, and after his death his Executor, Mr. 
Andrew, conveyed the entire share to them. 

Henry Gloster French, who had deposited hfs 
title-deeds with Messrs.CocA^r^//, by way of equitable 
mortgage, conveyed his 2/i6ths share to Mr. Cochrane, 
Assignee of Messrs. Cockerell^ on the 14th of April, 

>853- 

Thus the whole property ih the “ Bansbarreh 
Indigo Concern” became on that datq ve.sted in the 
As'ijjnee of Messr-s, Cockerell, 

On the same -day (r4th of April, 1835). by three 
separate deeds of assignment, Cochrane conveyed 
and i^signed the property to Abbott, the former pro¬ 
prietor. Gilson Rowe French's share (sl/tbths) 
was as-igned by one deed, Gloster French's (2/i6ths) 
by another ; l:,eptimus Hodges' i/3rd, and the 3/i6ths 
sharfi originally conveyed directly to Messrs. Cockerell 
(amountiiig together, to 8j/i6ths) by a third. 

Abbott died on the 3rd of October, 1854, and the 
Bansharreqh Indigo Concern” was, with oilier 
property, conveyed by his Executors, to the present 
Appellants. The Executors oCAbbot treating the 
Dehee Hattee as his property, executed, on the 4th 
of April, 1855, a deed of conveyance and assign- 
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metit of that and another Putme Talook in favour 
,of the Appellai'ts, under which deed they claimed the 
property as against the adction purchaser. 

For this purpo«<e the Appellants instituted a suit 
against Dost Mahomed Khan in the Zillah Court 
of Rajshahye, on the 30th of November, 1856. A 
preliminary issue was framed to try, whether the 
Plaintiffs (the Appellants) were in a position to sue: 
and' a Commission to examine witnesses was addressed 
to the Judge of the Small Cause Court, in Calcutta^ 
returnable on the 24th of April, 1857; but on that 
day the Court returned the Commission, with a Cer¬ 
tificate that the witnesses had net been presented 
for examination, and that the Judge, finding no excuse 
for the Plaintiffs' neglect, had dismissed their buit 
for want of evidence ; but at the same time he had 
recorded in his proceeding, that the Order was not 
intended to bar the Plaintiffs, or any other person 
who might substantiate his title, from proceeding 
as if the action had not been brought. The 
Plaintiffs appealed summarily to ilie late Sudder 
Court of Calcutta, and the Judges of that Court held, 
that it was not a case for a summary appeal, bat they 
allowed the Plaintiffs to bring a regular appeal within 
one month. They added—'• It appears to us that we 
must looU upon the judgment of the lower Court as 
determining that the Plaintiffs had failed to establish 
their title to sue; and that an Order of dismissal was 
pronounced upon the evidence." 

A regular appeal was preferred, and heard and 
dismissed by three Judges of the Sudder Court, conn 
sUting of Messrs. Loch, Samuels, and Trevor, on 
the 2^th of April, 1359 - Court was unanimously 

of optniuni that the Plaintiffs fiad entirely failed to 
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make food their ground of appeal as to inability to 
produce their, witnesses, they having made no excrtioQ Watson 
whatever to procure their attendance. Thi 

On the loth of October, i860, the Appellants CoLtecToe 
brougl)| a fresh suft, making the auction purchaser, Rajshamtb. 
the Owner of the aemindary of the Talook in ques- 

s 

fion, the Son and representatives of Abbott, apd the 
Jlormer Collector, »Mr. Leicester, severally Defendants. 

The act complained of (the conduct of the auetion 
sale) having been done by Mr. Leicester in his official 
capacity, the Government were admitted a.s De¬ 
fendants in his place, under Act, No. VIII., 1859, 
secs. 68 and 69; and an answer was put in on their 
behalf. 

The material issue recorded by the (Tourt was; 
whether the suit was barred by the Judge’s decision 
of the 14th of May, 1857, those of the Sudder 

Dewanny Adawlut of the 26th of February, 1858, 
and the 27th of April, 1859? • 

The^ before-jnentioned deeds were produced in 
evidence, and wifnesses examined for the Plaintiffs. 

On the 8th of May, 1861, the Principal^ Sndder 
AmeifC {Punchanun Bannerjee') of the Zillak Court 
gave judgment, and held, that the ^uit of the Plaintiffs 
was not barred by the previous proceedings; but on 
the question of title he dismissed their claim. He 
further held, that they bad entirely failed to prove 
that the Talook belonged to the Bansbarreah indigo 
concern, the proofs produced tending to show the 
contrary, and he, therefore, held it unnecessary to 
go into the other issues. 

The Plaintiffs appealed to the late Sudder Dewanny 
Adawlut, at Calcutta, but the Judges of the High 
Court of Judicature (substituted in the interim for 



i66 


CASES IN THtt PRIVY COUJ^CtL 


t8^, 

Watsom 


V. 

Thb 

Collbctok 

or 

Raj SHAH YB. 


the Sudder Court), consisting of Messrs. Raikes 
and Seton-Karr^ on the 30th of Sep^tember, 1863, 
dismissed the appeal, holding (on the issue in bar, 
that the dismissal of the previous appeal in the 
Appellants, suit of 1856 by the Sudder Court in 
1859 was final under Act, No. VIII. of 1859, 
sec. 3 , and that the suit was barred. The Court 

y 

by its judgment said—" In deciding this point, 

« 

we ^have it admitted that the cause of action in 
the prrsf'nt suit is precisely the same as laid in 
the Plaintiffs' suit of the 30th of November^ 1856. 
The law which governs the points is contained in 
Stec. 2, Act No. VIII, of i.i85g, and is as follows 
‘ The Civil Courts shall not take cognizance of any 
suit brought on a cause of action which shall have 
been heard'and determined by a Court of competent 
jurisdiction, in a former suit, between the same par¬ 
ties, or between parties under whom they claim. It 
is, however, contended that, although the cause of 

A 

action in both suits is the same, and the parties 

I 

identical, the cause of action in the former suit was 
never heard and determined; that the suit having been 
dismissed for default without any trial, a dKfnissal 
for default is no bar to a fresh suit. It appears to us, 
however, that the preliminary issue which was then 
necessary to be tried for the purpose of ascertaining 
whether Plaintiffs were or were not legally, entitled to 
sue, having been recorded and evidence called for, 
and a day fixed for the hearing, the case had pro¬ 
ceed ed beyond the stage at which any lacties on the 
part of the parties to the suit could be treated as a 
simple default, and the'suit struck off the file, to be 
reinstituted at the option of the Plaintiffs. A de¬ 
cision of the late Sudder Court of the 31st of May^ 
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1853, is a precedent in point, and the marginal note 1869. 
appended to*the case fully shows that a failure to* 
adduce evidence U not a default to proceed within *• 
the meaning of Act No. XXIX. of 1841, which refers Coli.kctor 
only to* steps in procedure necessary to enable a Rajshahy*, 
cause to be picpared«(or hearing on its merits; the 
dismissal of a suit for want of evidence ought not 
to he on default, hut on the merits. This, then, was 
clearly tlic statt; of the law in 1857, when the Judge 
of Rajshahye dismis.sed the suit lor want of evidence, 
and we cannot allow any words of the Judge to over¬ 
ride the law, and give to parties indulgences whiejj 
Ibe law of procedure does not sanction.” ” It cannot 
for a moment be argued that, as the law stood in 
1857, a Plaintiff was at liberty to claim a hon-suit if, 
after the issues were recorded, he neglected to supply 
evidence in support of his case, and we are of opinion, 
that the law and practice of the Couriii there was to 
act upon the maxim 'Oe non apparet^ibus et non 
ex'stentibus eaU^m^ est ratio' {a); and if evidence was 
wanting, to di-;miss the claim for want of proof. 

Such order is in reality a decision on the merits, just 
as muci^as if Plaintiff had produced evidence which 
the Court considered inadequate as proof, and dis¬ 
missed it upon ♦hat ground.” 

The present appeal was brought from this decree. 

Sir R. Palmer Q.C. and Mr. Leith^ for the 
Appellants. 

The only question is, whether the plea of res judi¬ 
cata, by reason of the decision the Court arrived at in 
the suit instituted in 1856, is a bar to the present suit. 

That plea is founded on the Civil Procedure Code, 

(rt) 5 Co. Rt p , 6 . 
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Act, No. VIII. of 1859, sec. 2, and, we submit, was 
•not established. Section 2, on which tfie decree of 
the High Court proceeded, ^having reference to the 
facts and circumstances of the suit of 1859, did not 
jnstify the dismissal of the Appellants’ suit. 'All that 
the Court did in the former suit was, in effect, to non¬ 
suit the Plaintiff, which alone would not be a bar to the 
Ap[)ellants bringing a fresh suit. There is nothing id 
that section to deprive the High Court of the power 
of delating that the cause of action has not been 
heard and determined by the Court in the former 
5^uit between the same parties, so as to constitute a 
bar to the institution of another suit respecting the 
same matter. The Court ought to have exercised 
such a discretion in the case, and so prevent a failure 
of justice from a mere technical objection. But the 

Act. No. VIII. of 1859, was not in force when the 

suit of 1856 was decided ; therefore, the provision of 
Btn. Reg. ifl. of 1793 apply. It has been held, 
that if a technical objection on whicl) a case has been 
thrown out in the lower Court be overruled on appeal, 
the caifse ought to be referred back to th?‘^ lower 
Court for trial on its merits: /n re Syud Busharut 
Allee (a)^ and in Shibchunder Banerjea v. Kalipersaud 
Roy (^), it was said, that a failure to adduce evidence 
was not a default to proceed within the , meaning of 
the Act, No. XXIX. of 1841, sec. 2, and that a dis¬ 
missal of a suit for want of evidence ought not to 

be for any default, but on the merits. 

Mr. Forsyth^ Q. C., and* Mr. Merivale^ appeared 
for the Respondents, The Collector of Raj- 
shahyCy and 

(a) 14 Ren. S. D. A. Rep., 189. 

(^) 16 Ben. S. D. A. Kep„ 480. 
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Mr. Field, Q.C., and Mr. /. D. Bell, for the 
Respondents, Mouiree Mahomed AH Khan 
Chowdry, ai^d 'Dc^st Mahomed Khan Chowdry, 
but iheir Lordships, without calling upon 
them, delivered judgment by 

j 

, The Right Hon. Sir James W. Colvile. 
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Their Lordships have formed sa clf*ar an opinion 
on both the points on which the determination of 
this appeal depends, that they do not think it neces¬ 
sary to prolong the discussion by calling on the other • 
side. 

The first question, and that which is the sole ques¬ 
tion, raised by the case of the Appellant is,* whether 
the High Court was wrong in holding that the plea of 
res judicata ought to prevaih 

The suit is brought to set aside the sale of a Put- 
nee Talook, which took place as long ago as 1849. 
There was considerable delay, even in the institution 
' of the former suit to set aside that sale, which was 
not brou^t till the year 1856. The case is obviously 
one in which it was the duty of the Courts below, as 
it is the duty of their Lordships, to look closely to 
the right of the Appellants, the Plaintiffs in the suit, 
to impeach proceedings which took place so long ago, 
and under which so many fresh rights may have 
accrued. 

Be that, however, as it may, the first question is, 
whether the High Court was right in holding that, 
notwithstanding the reservation ‘contained in the 
decree dismissing the suit of 1856, the question was 
to be treated as res judicata. 

We have not been referred to any case, nor are we 

XTI1--24 
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aware of any authority which sanctions the exercise « 
by the Country Courts of India of that power which 
Courts of Equity in this Country occasionally exer¬ 
cise, of dismissing a suit with liberty to the Plaintiff 
to bring a fresh suit for tht* same matter. Nor is 
what is technically knd'wn in England as a nonsuit, 
kpown in those Courts. There is a proceeding in th6se 
Courts called a nonsuit, which operates as a dismissal 
of the suit without barring the right of the parly to 
litigate the matter in a fresh suit; but that seems to 
be limited to cases of ipisjoinder either of parties 
or of the matters in contest in the suit; to cases 
in which a material document has been rejected 
because it has not borne the proper stamp, and to 
cases in which there has been an erroneous valuation 
of the subject of the suit. In all those cases the 
suit fails by reason of some point of form, but their 
Lordships are aware of no case in which, upon an 
issue joined, and the parly having failed to produce 
the evidence which he was bound to produce in sup¬ 
port of that issue, liberty has been given^^o him to 
bring a second suit, except in the particular instance 
that is now before them. 

The decision in this first suit was carried by appeal 
before the Sudder Court. It was treated in the first 
instance as not being the subject of such a summary 
appeal as would have taken place in the case of what 
is ordinarily known as a nonsuit; but as being neces¬ 
sarily the subject of a regular appeal. A regular 
appeal was accordingly brought and w-as heard by 
three Judges, and, as their Lordships read the 
opinion of tho'^e three Judges, each of them seems 
to have had very considerable doubt, to say the least, 
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whether it wm .competent to the Judge in the circum- 
.tances to make any such reservation. W.^ou 

The result, however, was that they refused to re- th. 

maud the suit for .e-t(i..l. and dismissed the appeal. olcscto 
• 1 .irsa anv correction of the Rajshahvb 

They did not, how^^vcr, m-ilce any corrcou 
reservation, and so the case stood until the 4n.-st.0n 
arose again in the present su&. In the present su.t 
thi Principal Sudde.- A’licen seems to have coo 
sidered that he was bo„n.l by that reservation and 
therefore, he decided that issue in favour of 

^ Hl"’d“edded against them on the ' 

which is now to hedisp.>sedof namely, o their t. 
to sue. They, iherefore, appealed against ^ 

Sion, and the High Court, without going mto t 
second question upon which the case had been * 
cided in the Court ot first instance, appears to have 

standing the former decree, they were still entitled to 

• "u has been argued that that decree not having 
been atWfealed against by the Respondents in th 
Snal «it. was. at all events. wh..,ther regularly 
or irregularly made, binding in the particular case, 
and that it was not competent to t le ig 
this 

ships are not disposed o take ^ 

laying down positively, that in n • of 

“servation be properly made by a Judge in one of 
the Indian Courts, they think that it was open to the 
High Court in a case in which the 
had been pleaded as Judicata, and in which all the 
ImsLnces under which it was made were before 
L Court, consider the propriety ol the reservation. 
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and they entirely agree with the Judges of the High 
Court in thinking that, admitting that the Judge of 
the lower Court had in any case such a discretion as 
was exercised in making the reservation in question, 
that discretion was improperly exercised in the par- 
ticuUr case. 

They are of opinion, that the appeal must fail 
jpon the first groui;d. They are, however, further 
of opinion, that the appeal must also fa‘1, and that the 
decree of the Principal Sudder Ameen is to be sup¬ 
ported upon the second ground, namely, that the 
present Appellant have ‘shown no sufficient title 
enabling them, supposing it was open to any person 
at this distance of tim^ to do so, to question the pro¬ 
priety of the sale of the Putnee Talook. 

It will be convenient to consider first, what has 
been the ostensible devolution of the Talook \ neit, 
what is the nature of such a tenure ; and, lastly, how 
it is sought to establish that the title to that Talook^ 
and the consequent right to impeach the sale, have 
passed to the present Appellants. 

The Talook was created in favour of M?. John 
Compton Abbottf in May^ 1837, by a Deed of sale. 
It is in the ordinary form, their Lordships appre¬ 
hend, of a grant of a Putnee tenure, and it pro¬ 
vides for that for which the Regulation makes 
provision, namely, the notice to the Zemindar of 
any alienation ol the Talook^ in order that it may 
be duly registeied. The words are, “ If you make a 
gift or sale, or give away in durputnee^ the eight 
annas of the above-mentioned dehee, being your own 
Putnee, you must give instant notice of the same in 
my Sudder CutcherryP On the 7th of Pous, 1248, 
which we ar« told was in 1841, Mr. Abbott's,o\^, for 
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the expressed consideration of C. R. 11,465: 12, this 1869. 
Putnee to a firm known as French, Hodges & Co. watson 

In the deed there is* a requisition to the Purchasers 
to cause themselves to be duly registered in the Collector 

• ^ f • OF 

archives of the Zemindar, and although the insiru- Rajshahye. 
ment was not registered in the ordinary register of 
deeds till 1^44, it is probable.that they were before 
that date duly entered and accepted by the ZetrAndar 
as the Putneedars. 

Of this there is some evidence in the petition 
which will be refenod to hcrealter, of the Assionees 
of Cockerell & Co., for they speak ot French, Hodges 
8 l Co., as “ our Bennmec owners of the Talook at the 
time of the sale." « 

The sale took place in 1849, ^ and the proceedings 
from the Collector's office show, that it wa.s treated as 
the sale of a Putnee standing in the names of French 
Hodges & Co., inasmuch as it appears from them 
that the surplus proceeds of the sale parsed to and 
were divided aIhong^t the judgment Creditors of that 
firm. , 

TlJat is, then, the ostensible devolution of the 
Putnee Tolook. Of course the later deed of the 
4th of April, 1855, in which Mr. Compton Abbott, 
assuming to be the absolute Owner of the Putnee 
Talook, whicii had been long previously sold, con¬ 
veyed it formally to Watson & Co., the present 
Appellants, can have no bearing on the question 
' of title. 

It only shows, that if under the deeds by which 
the Appcllanis now endeavour to trace such title 
or right, the Putnee Talook had got back into 
Mr. Abbott, or the right to question the sale of 1849 
ui that Talook, belonged to Mr. Abbott, he has 



»74 

1869. 


Watson 

V. 

The 

COLLBCTOB 

OP 

Rajshahyb. 


CASKS IN THE PRIVY COUNJIL 

transferred that right, whatever it was,,, to the Ap^- 
pellants. 

It has been ad nitted at Bar, tiiat in orJer to 

show that the title to this Put^^ee Tolook, and the 
consequent right to question the sale, has passed to 
the Appellant, it is necessary to rely on certain 
general words in the various deeds tliat transfer 
certaiQ interests in the Bansbarreuh indigo concern, 
and to hold that the TaJook was in fact an inc»dent 
to the Factories, and that tiiose wopils must be taken 
to have passed them. 

R appears, that at the time when the Putnee was 
granted, Mr. 'John Compton Abbott was the sole 
proprietor of the Bansbarreah concern, and it may 
be conceded that (as Mr. Leith has argued) the gene¬ 
ral object which an Iniligo planter takt s this 
kind of tenure, is to acquire that power over the 
Ryots which a Zemindar has, and which enables 
him to stipulate that upon parts of their lands at 
least they shall grow indigo at his* rates, for the 
benefit of his Factory. Nevertheless, in acquiring 
these rights, Putneedars acquire the other verjNi'con- 
siderable right; they acquire the Zemindar*s rights 
over a large District, comprising lands, all of which 
do not grow Indigo, and it is perfectly conceivable 
that one Partner in a Factory may have that sort of 
Talook^ and the consequent power which the owner¬ 
ship of the Talook gives; that he may use that power 
for the benefit of the Factory, and yet that the 

"Talook itself may form no part of the assets of the 
Factory. Then, again,'it is to be considered as 

between the parties between whom this qui^stion 

arises, that ihe Zemindar who has sold and the 

Purchaser who has bought at the Collector’s sale have 



ON appeal from the east indies. 


*75 


nothing to *do with the motives under which the 
Talook was originally^ taken,—have nothing to do 
with those arraiigeint;nts which the ostensible owner 
of thh Talook maj^wake; that the Zemindar has Collector 
granted a tenure oS a particular kind, the incidents Rajsharys. 
of which are well defined ‘by law, to a tenant, and 
that he has a right to look to the ostensible tenant, 
and is not bound to take notice of the various interests 
which may be created otherwise than by an authorized 
alienation. This much is clear, it is certainly not 
proved by positive evidence; it is only an inference 
drawn from the assumed nature of things—that 
this Talook w^as part of the assets of the Bansbarreah 
concern. ' 

Now, before^ fo dbeds on which the 

Appellants rely, it may be convenient to look at 
some of the provisions of the Ben. Reg. Vlll, of 
i8t9, which apply to this kind of ten*urc The .scope 
of the Regulation is, first, to legalize the tenure, the 
legality of which had been doubted ; alter declaring 
that tenures are valid, it provides ‘that they 

shall be transterrable and an.-»werable for the debt.s of 
the Ptiinecdar. It next declares, that such tenures 
a:c not voidable for arrears of rent, but that the 
Zemindu/s remedy, where there is an arrear o^f rent, 
shall be a sale under the provisions of the Regula¬ 
tion. It further declares, that the Zemindar is not 
entitled to refuse to give effect to a transfer ; and 
then follow certain provisions which are in favour of 
the Zemindar. The ReguUtion provides, that in 
conformity with established usage, he shall be entitled • 
to exact a lee upon every such alienation. It fixes 
the iTiaximum fee ; it provides that he shall also be 
entitled to demand substantial secuiity from the trans- 
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fecee, or purchaser, to amount of half the jummd 
rent, or yearly rent payable to him from the tenure 
transferred, and that the same thing shall happen 
when the tenure passes in a sale, made in execution of 
a decree or judgment of Court;, that the Zemindar 
may refuse to sanction a transfer until the fee and 
security be tendered ; that if there is a dispute [as to 

f 

the sufficiency of the security, it is to be determined 
by appeal to the Civil Court, and it gives him further 
powers. 

In the 6th section there is this express provision, 
“ That the rules of this, and of the preceding section, 
shall not be held to apply to transfers of any frac¬ 
tional portioi'i of a Putnee Talook, nor to any aliena'* 
lion other than that of the entire interest ; for no 
apportionnent of the Zemindar*s reserved rent can 
be allowed to stand good, unless made under his 
special sanction.'' 

The iith section shows what the consequence of 
one of these sales is. It gives to the Purchaser- 
assuming,' of course, that the sale has been regularly 
conducted—w'hat wc may call a Parliamentary title, 
It declares that the tenure shall be sold “ free of all 
incumbrances that may have accrued upon it by act of 
the defaulting Proprietor, his representatives or assig- 

••I 

nees, unless the right of making such incumbrances 
shall have been ♦ xpre.,sly vested in the holder, by a 
stipulation to that effect in the written engagements, 
under which the said lah e ' may have been held. 
No transfer by sale, gift, or otherwise, no motigage 
or other limited assignment shall he permitted to bar 
the indefeas'ble right of the Zemindar to hold the 
tenure of his creation answerable in the state in which 
he created it, for the rent, which is, in fact, his 
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reserved property *in the tenure, except the transfer or ’’ 1809. 
assignment, should have been made with a condition Watsom 
to that effect under ej^press authority obtained from 
%uch Zemindar." Collector 


This being so, it seerps extremely questionable Ra]shabvb. 
whetlier, if It had been even expressly stated in the 
Various deeds about to be considered, that shares in 

% 

Putnee Talook transferred in that manner, 

sucli transfers of interest would have been binding 
Kiw x\\e: Zemindar \ whether he would not have been 
eniitled to look to French, Hodges & Co. as the 
registered Owners of that Talook\ and whether any 
of the persons who took these limited interests, some 
by mortgage, some absolutely, but of portions' only, 
would have been entitled to come forward and say, 

“We claim to be treated as your PutneedarsP In 
fact, however, the deeds do not, any of them, expressly 
purport to convey this Talook', and if the 'dates of 
the transactions are considered, there is strong ground 
Iqr inferring that it was the intention of the parties 
to keep tlie two things separate, the tenure separatt' 
from the hansbarreak concern, probably from a 
knowledfje that the former could not be dealt with 
in the way in which it is now pretended that it was 
kdealt with. 

It has already been stated, that Abbot sold the 
Putnee, in 1841, to French^ Hodges & Co. for value. 

The foundation of Messrs. CockerelPs interest in th^- 
, Bansbarreah concern is the deed of the 9th March, 

1842. That is the deed by which %Ahbot sold out- 
* and-out to Cockerell & Co. three-sixteei.th shares 
^f* the Bansbarreah concern. Now, as he had, the 
‘ year before, sold the Putnee Talook as a whole to 
French, Hodges & Co., it is diflficuU to see upon what 

XIII—25 
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principle the general words contained in this convey^ 

ance can be construed to include and convey threc- 

sixleenihs of the Taleok,^ supposing that it was . 

r ' 

competent to the Putneedar to sell the three-sixteenthf 

o 

of t!ie Talonk saparately. 

Then, on the 2jrd of May^ *8^2, Gilson Rowe 
French, who probably was one of French, Hodges & 
Co.—though it is not shown distinctly that he was— 
mortgages to Cockerell five-sixteentlis, and a traction 
of another one-sixteenth of the Bansharreah concern. 
As far as a mere mortgage went, supposing that any 
interest in the Talook passed by the general words, 
that cl<?arly would not operate as against the right of 
the Purdiaser under the sale, becau-se the Regulation 
provides, that the effect of the sale shall be to sweep 
away any mortgage created by the defaulting PuU 
needar. Again, .on the '7otl» of May, 1842, Septimus 
Hodjies mortgages two-six't; ')!lhs, and the remaining 
fraction of another sixteenth, of the same ind'.go ccr.- 

I 

cern to Cockerell & Co,; and on the 28th oi May, 

(1 

1847, his Executors sell to Cockerell a third .-absu'.mcly 

of the Bansharreah concern, which, I take it, included 

that which had been already mortgaged by their 

Testator. Therefore, at the date of their tn-olvency, 

which, I think, preceded tlte sale of the Putnee 

Talook, and certainly at the date of the sale of the 

* 

Putnee Talook, Cockerell & Co., or their Assignees, 
were Owners ol three sixteenth and one-third of the 
Bansharreah concern absolutely, and were Mortgagees 
of the shares transferred by Gilson Rowe French, 
and thus, either as absolute 0Abners, or as absolute 
Mortgagees, were enlitbd to fourteen-sixteenths of 
that concern, but the remaining two-sixteenths were 
atill outstanding, and belonged to one Henry Glositr 
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French^ and in resprct of those twO'sixteenths Cockt- ^ 
rell & Co, seem at most to have been equitable Watson 
Mortgagees byMeposit of title-deeds. •. 

In this state of tliinijs the sale of the Puinie Collector 
Talook took place. Aji application was made by the Rajshahyb. 
Assignees impeaching tXe sale, in which ihey speak 
of French^ Hodges & Co. as the Benamee Owners of 
the Jalook for ih^vn ; but at tjiat time, as I have just 
shown, evi*n supposing that the benehciai interest had 
passed under the gi iural words of the conveyances *of 
shares in the Bansbarreak concern, they were not 
absolute Owners oven of fourteen-sixteenths of that 
concern, and lin y were only equitable Mortgagees 
of two-sixteenths. The * two-sixteenths were not 
vested in them until, I think, the 14th of Aprils 
*853, and probably the difficulty of completing the 
liile to the whole concern was tlie reason of the very 
great delay which look place before the Appellants 
came into Court to impeach the sale in a regular 
aui . 

It is unnecessary to go in detail through the sub¬ 
sequent deeds. The general effect of them is, that 
*** the Assignees, the representatives qf G/y«, 

Halifax & Co., who had acquire*! some beneficial 
interest in this Bdnsbarreah concern by the pledge of 
deedr from Cockerell & Co , of London, and a variety 
of parties, ail concerned in getting the whole interest 
in the Banslxirreak Factories into the Assignees of 
Cockerell & Co„ who at the same date transferred it 
J'to John Campion Abbott* All these translers were, 
however, nothing but the Bansbarreak concern. 

Neither the tiile to the Talook nor the right to im¬ 
peach tlie sale of it could pa>s to ^ohn Compton 
Abbott^ or from him to the Appellants, unless they 
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were previously vested in Cockerell & Co, It has 
beep shown that, in their Lordships’ opinion, the 
general words in the several conveyances to Coche* 
& Co. cannot he taken, to have passed even an 
equitable interest in the Tfilook] which cannot be 
assumed to have been an' asset of the Fac ori.es 
merely because it was originally taken by Mr. John 
Compton Abbott when sole proprietor of the Fac¬ 
tories. In their Lordships’ opinion the Putneedars, 
at the date of the sale, were Messrs. French^ Hodges 
& Co.; a firm which, although some of its members 
may have had shares in the Bansharreah concern 
appears from the evidence to have been something 
distinct from the concern ; and is not even proved to 
have been Trustees for it. In these circumstances 
their Lordships, without laying down any general 
rule as to the degree of interest w'hich might entitle 
a party to impeach ihe sale of a Putnce Talook 
under the Regulations, are of opinion, that th.e Ap¬ 
pellants have failed to show that they have acquired 
that interest in this Putnee T(tlook which entitles 
them to dispute the sale in 1849, and that the 
decision, therefore, of the Principal Sudder Ameen 
upon that point, was correct. 

They must, therefore, humbly advise Her Ma¬ 
jesty to dismiss this appeal with costs of both Re¬ 
spondents. 
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Respondents.* 


On appeal from the Sudder Dexvanny Adawlut of 

Bengal. * 

• * 


T HESE were two appeals from decrees of the 
late Sudder Court, which was consolidated by an 
Order in Council, and heard as one case, made in 
two suits in the nature of actions of ejectment to 
recover possession of land and mesne prolits, in 
which suits the Appellant was Plaintiff .and the Re¬ 
spondents were* Defendants. The qu^'-tion at is^ue 
respectively was one of boundaries and th« allri»ed 
partition of certain estates. The facts and the points 
raised in the argument are so fully stated and dis- 


® Present: -Members of the Judicial Cotnmiitee —The Ri^ht 
Hon. Sir James William Colvile, the Ri>>ht flon. Sir Joseph 
Napier, Bart, and the Right Hon. the Lord Justice Gill'.ird. 
AsHiior The Right Hon. Sir Lawrence Peel. 


15th, ipth, 

3 oth & 2iat 
July, 1869. 

In a ques¬ 
tion relating 
to boundarie 
of bind, the 
Judical Com-s 
mittee on a 
review of the 
evidence, re- 
versed the 

concurrent 

decrees of the 
Co'Tt of 
First instance 
and the 
SuddfrQowti^ 
but without 
cost.s 

Held, fol- 
lowing the 


case of 

Appovier v Ram Suiba Aiyan (11 M^ore’.s Ind App Cases, 75) that i* 
a Hindoo family, the of joint ownership is enly determined by aa 

actual paititiou, or an agreement by mutual consent to a divi.sion of the 
joint estate. 

It lies on a party claimiRg a sh;xre <jf the joint estate to ijrove a 
sevi-rance of interest. 

On special application for leave to appeal from two decrees of the 
Sudder Court, and also two def rees made by the Court f)f First instance, 
the Order in Council made on the leave given was conlined to the 
Sudder Court decrees. Held, that such Order was for the purpose of the 
hearing of the appeal to be considered as embracing all four decrees. 
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cupsed i'j thjir Lordships’ judgment as to render 
any further statement superfluous. 

The appeal was argued by 

t 

Sir R. Palmer, Q.C., and Mr. Leith, for the 
Appellant, and by 

Mr; Field, Q C„ and Mr, y. D. Bell, for the 
Respondents. 

13th Dec., The consideration of the appeal was reserved, and 
1869. . . 

juilgmt nt was now delivered by 

• The Right Hon. Sir J.AMRS W. COLVILE. 

This case was heard as one consolidated appeal, 
pursuant ic Her Majesty's Order in Council of the 
27th of July, 1^63. The consolidation was of two 
appeals which tne Petitioner, the present Appel¬ 
lant, by a special application to Her Majesty in 
Council, asked Itavc; to bring. 

The application to Her Majijsty was for leave to 
appeal, not only against two derfees of the late 
Sudder, Dewanny Adawlut at Calcutta, made on 
special appeals to that Court, hut also against two 
decrees of Mr. La Tour, the Judge of the Civil 
Court of the Zillah of the 24 Pergunnahs, each of 
the four decrees being specified in the petition by 
its date. 

The Order of the Judicial Committee really was, 
to grant leave to appeal as prayed, but inaiivt r- 
tently it was drawn up in words which constrm d 
literally, would limit the appeal to the decrees of 
the Sudder Court only; but for reasons to be stated 
presently, it must be taken that there was leave to 
appeal again.st the four decrees. 
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The origifial suits, Nos. 68 and 69 of 1852, 

W'ere brouglit in ihe»Z///<zA Court of the 24 Per- 
gtmnahs before Lojienauth Bose, the then Priuci|.*al 
Stidder Ameen. Ti?*ey were ot the nature of 
ordinary ejectment* suit.s, for the recovery of the 
lands sued for in each, and of wasilat, or mesne 
profits. , 

In No. 68 Hie Plaintiff sought to recover 6 
cottahs 4 f:hittack^\ in No. 6g, i heegah 4 cottahs 
6 chittacks and 13^ teals of lands: the total being 
1 beegah 10 cottahs^ 10 chittacks and 13I teals, 
part of I Ifeegak 14 cottahs, to which he made 
title as follow's :— 

His Son had purchased the i beegah 14 cottahs 
at a sale in execution of a decree' in a civil siiit for 
a money demand, and had suliseqnently conveyed it 
by deed of gift to the Plaintiff, his Father. 

The decree-hf)lders were Gooroodoss 0 /iose and 
Bhuggobutty Dossee, Widow and heiress of Ram- 
tonoo Ghose, who had obtained their decree in a 
suit brought by them against Hurramoi*ey Dossee, 
Widow and heiress of Tairachund G/iosc, Ihother 
o{ Gooroodoss and Ramtonoo, 

The Plaintiff thus accounted for the entire 
quantity 1 beegah 14 cottahs. He sta*ed in his 
plaint that he had possession of 3 cottahs 5 chittacks 
6i teals-, that one Ramlochund Seal, »he ancestor of 
the Seal Defendants, had concealed half a cottah ; that 
the Plaintiff's Son had originally obtained po-session 
of 9 cottahs 9 chittacks 9^* teals only, and that the 
residue of the whole quantity the Munduls had, by 
force and collusion w'llh the tenants, kept in ihr-ir 
pos.session. He gave this explanation as to the 
3 cottahs 5 chittacks CJ teals ; 1 hat out of th? 
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pRSt^rn portion of the southern parcel of lai d within 
the ha-'.'iar luy Son haH an absolute rij^ht to lO cottahs 
of land, held bj/ the following l*yots and after an 
enutrn-ration of their name^, with the quantities of 
their lands, and the amounts of rents respectively, 
the plaint proceeds thus ; “ But in collusion with 

the said Mundnfs the tenants gave kabooleatSy in 
the said month of Sraburty of a one-third on the 
said land, namely. 3 cottahs 5 chittacks 6^ tealSy at 
Rs. &3 15a. 4]).” 

The IMainlilf divided the lands su^d for in No. 69 
into two portions, one described as the southern, 
containing 8 cottahs 2 chittacksy and the other as the 
northern, containing 16 cottahs 4 chittacks. This 
division is not derived Irom anything contained either 
in the lot at the sale which described Ins S >n's pur¬ 
chase, or in the deed of sale conveying the property 
to the Purchaser, but is apparently due to the fact 
that the two parcels of land are separati d from each 
other by intervening land. The Plaintiff's title to 
all the land for which he sued in the two actions 
was the same, but he divided his claim into two suits, 
stating as' the ground for doing so, that the dispos¬ 
session of which he complained took place at 
different times, and that the actors in both were 
not wholly the same persons. 

In No. 68 the Defendants were, first, 

Mundul (who, dying during the litigation, is repre¬ 
sented by his two Sons, Respondents in this appeal), 
and twu o her of ^ihe same family, the three 

being styled in the plaint as the “ actual dispos- 
svssorssecondly, c'^rtaiu per'-ons representing 
Ramlochund Seal ; and lastly, certain persons, the 
rcpresenlatives of the decree-holders and of the 
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judgment delftdr, that is, of the Ghose family. In* 
No. 69. these last parties are said to be joined 
firo forma ; • * re^t arc chIIccI the actual dispos- 

sessors^ , and are the*'^iine as the parties Nw. 6S, 
with the addition of .four other Munduls, and the 
Widow of a fifth. • 

. The pleadings, which are in the old form, are 
lengthy, extending to a rejoinder, with much repeti¬ 
tion, and the customary imputations of fraud on both 
aides. Suit No 68 was brought for a small portion 
of the land, on the west ; suit No, 69 included th^ 
rest of the lands sued for,‘divided into the southern 
and northern portions. The boundaries in the plaints 
are meant by the Plaintiff to describe and ^demarcate 
a holding called No, 85, in which all the land to 
which he was entitled was, by his admission, situate. 
This admission, however, applies only to the Collec- 
torate holding, No. 85, alluded to in the issues. 

To suit No. 68^ the Muiduls, Defendants, answered 
that these lands were not in No. 85, nor part of the 
Plaintiff’s Son’s pun base ; that they were their own 
old durpin lands ; and that neither the Plaintiff’s 
Son, nor the Plaintiff had ever been in possession of 
them. The Seals denied, first, any connection what¬ 
ever with 'he lands in this part; and, secondly, 
that they had* dispossessed either the Plaintiff or his 
Son of any portion of them. 

In suit No. 69 the Defendants, the Munduls^ an¬ 
swered as lo the lands in the soutliern part of the hold¬ 
ing, as divided by the plaint, by adpiitting a tilde in the 
Plaintiff as a sliarer of one-tliird. They ple.ided that 
Tarreichund was not exclusive Owner of any part of 
the lands sued for in this suit, but a co-sharer only 
with his Brothers i that he had but one-third; that 

XIII—26 



Chundkr 


Dutt 


V. 

C 

.ft 

Mumuul. 



CASKS liN THE FRIVY COUNCIL 


t8(S 


1869. 

R x M 

f HL'NUKR 

Dull 

V. 

Vhunuek 

COOMAR 

Mundul. 


' the two-thirds of the other members 6f the family 
had passed to them, the Munduls, by mortgage and 
foreclosure, and that they bad obtained possession 
under a writ of pos-.ession i^.ued by the late Supreme 
Court at Calcutta. Tliey denied that the Plaintiff 
had any title to the lands in the more northern part 
lying beyond No. 78, 78—r, and 78—2. of thecc 
they said they were the Purchasers at the auction sale, 
their lot consis.ing ol a .share in about i hcegahf 
cottahs described as Likhiraj, and as the share of 
Tatrachund. These lands they alleged not to be in 
No. 85, and to be beyond ihc sale boundaries, to the 
north. The allege the Plaintiffs northern boundary 
to be the^soiithern boundary of the holding, described 
as No. 78, 78-1, and 7S-2 and that this holding 
.severed wholly the two portions which the Plaintiff 
sought to include in his one lot, described in the 
.sale proceedings on tin; atlachineut as “ one parcel,’’ 
and they insisted that the Plaiotlif mu.'.i he liiniti;d 
to one parcel. 

The answer of the 5 ert/i w^as somewhat different; 
hilt as decision which is not appealed from was 
mode in their favour, it is unnecessary to state its 
substance. 

The case will be made plainer uy stating the 
description of the property, and of the boundaries , as 
given in .an instrument called a Zimmanamah, or 
deed of security, part of the usual proceedings in an 
attachment previous to sale under a decree; and al«o 
the description of the property in the deed of sale 
executed to the Plaintiff’s Son on the completion of 
Ins purchase. The property is thus described in the 
Zimmanamah'. —“One parcel within the bazaar of 
KaUvehurn MistreCf about i beegah, 14 cot tabs of 
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rent paying land, tiu* ■^elf-purcliased lands of the 
Defendant (meaning the said Tarrachund) bearing.^ 
no shares/* In a separate column in the same line, 
the land was further dled as “belongit^L; to the 
Defendant exclusively ’• The boundaries of the land 
were described as follows;—“ East of the riovernment 
road, north of the Tnu): of the said Tijrufdar, .west 
of the bazaar tenants and the lands of Rnjah Sunkur 
Ghosalf and south of the* lands.” In the l^ill of s«.le 
the property is described as “ mentioned in the an¬ 
nexed list.” That list is written under the Rill of 
sale anf’ is as follows :—” List of lae property, Lot 9, 
Pergunnah Mo<j[Oor(jli, in Jhe village of Kuiderpore* 
1 heegah 14 rj/infix rent-paying purchased land.” 
The words of the Zi'nnidnamahf ‘‘ one p.ajcel ” and 
” about,” are not found in the Bill of sale. The 
number of the lot, anti the word ‘'purchased,” in 
connection with rent-p <ying land, evidently refer to 
tlie lot untler which (he I’lai.itiff's Son purchased. 

The deed of sale contains an additional statement, 
viz., that one nam^d Bhoytubchuiider claimed the 
lands, and ” therefore, ‘ that the Purchaser has in 
tfiis purchased property become like the f<)rmer pro¬ 
prietor/ Since some stress was laid on this expres¬ 
sion in the argument (or tlie Respondents, it is 
proper to state further, that in the deed of gift from 
the Plaintiff’.5 Son to the ITaintifT, the property is 
further described as the share of llitrratnoney, the 
Widow of the late Tarrachund Ghose." 

The property remained under attachmeiit for eight 
years. None of the Defendants made any objection 
to the description of the property pending the attach¬ 
ment, or previous to the sale. 

After the completion of his purchase, the Plaintiff 
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Son trieH to obt'iin posnes-^ion of land. He was 

,opposed in that attempt, and, exe<'pt to a small 
part of the land, wth sucre^s. The Plaintiff im¬ 

putes this opposition to the collusion of the Munduls 
with his Tenants. With the^ .-xception of ^ne suit, 

that brought by tht Plaintiff aga'ust one Anund- 

chunder Sircar, in which Pnn ce TAill Mundul\vXt.x- 
v»*n» d, will not be necessary to allude furtticr to thj^s 
eariif'r lit i^atiou. 

The Purchaser obtained kabcolcnts from ceitain of 
the Tenants, some of whom, v z , those in ferred to in 
connection with the 10 toitahs, tlie l^Iair.tiff states to 
have subsequently attorned .0 the title of the Munduls. 
In this .strite of things, his title being rnsputerl as to 
a large part of his purchase, and as to the ie>t, 
having been given and accepted, apparently 
without protest, as for a share, viz., oiHvthird onl}'^, 
the Purchaser made a gift id the land to his Father, 
the Plaintiff, by the descripLii.in belore referred to, of 
“ a share.” , 

After this gift the Plaintiff commenced his pro¬ 
ceedings again Anundchunder Sircar. 

fie relied on an ikrar and haboolcat, executed 
according to the Plaintiff\s statement hy that Defen¬ 
dant. Pearce Lull Mundul intervened as an objec¬ 
tor. Tlolh ikrar and kabooleat wivc denied, and 
declared by the Defenuants to be furgeries. The 
Judge doubted tlndr genuineness, but hesitatt*d to 
pronounce them forgeries. He said, that if not 
forgeries, they were pr.»b.ibly exLorteil, allu ling to 
a complaint ol several of the Tenant.*., including 
Anundchunder, publicy preferred to a Magistrate, 
but not substantiated by proof that the Plaintiff was 
imprisoning them, and utherui.-e u> ng torre to obtain 



ON APPEAL ri<OM IHK EAST INDIES 


i8o 


from them en^^agement's with him as Landlord. One 
of the issues ,\va = . whether the PUii uid was thus 
irreorijlarlv seeking lo o^'laiu T'o^sl'..^^o^, withcjnt 
instituting a suit to try the proj>ri-tarv tight. I'he 
JuHge dec’dtd th.^ *syit on the ground that tht- 
title was in dispute, a^fd tliat a summary suit for rent 
could not be entertained. On apjn-al, tlic Ju<lge, 
before whom the case next vift-nt, noiiMiitcd the Plain¬ 
tiff, on a merely t'-chmcal ground. • 

The PI a! ntiff Itaving thus failed to olitain possession 
by effev'ling arr.i''ge'u.'nts with the renauis. or hy liti¬ 
gation with them, proet'edeil to take a step at last 
whicli, if w.dl idvis'-d, h.e would h.ave adopted in iht; 
first instance, vi/-, that of bringing a n'gular suit for 
the decision of the ipiestion of proprietary right. 
He preferredi the sult> No. DS aiifl No. 6g, in which, 
dividing his claim as before stated,• he brought for¬ 
ward his wholly demand. As a complaint of this 
division was r* ii-wed upon the heaiing of this appeal, 
it may be eonvei)i»*nt to dismiss the subjt;ct at once 
by observing, tha4 their Lord*^llips att leh no weight 
whatever to it, am! (h» n'»t Ihiiik that the division 
com[)lained of was ma<h* for any (dher reason than 
that ai.sigi.ed for it fiy the Plaintiff in his plaint. 

dhe ''U'ts No. and No. fuj w'ete first hoard 

before Lukcnmifh /Amc, the then Ptiiicipal Sudder 
Arnecn of ;he 2^ Pr* <rti}itui/i\, and were heard as one 
cause. Some issue'' not on the merits may be pa'-sed 
over. Tho-'e on llie merits wiwe in No. b.S. ^‘First, 
whether tl e land in dispute is includet* iu the hold¬ 
ing No. 85 of the Cfdlec toraf e or not ; second, if so, 
then is it I'ornprised within \*hee:rth rottfth.^, the 
entire right*, of the late Tarrachund Gho^c jaircbased 
by the Plaintiff’" Sou?” 
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Tn suit No. 69 they were, “ First, whether tlie land 
rnentioned witl.in tli*‘ sale boundaries .was the ex¬ 
clusive <^hare of the late 7 'arrachtind Ghose included 
in Bill No. 85: second, it it.be proved lo be such, 
whether the land in dispute was ,^vithin the boundaries 
aforesaid." 

The F rincipal Sudner Avieen in No 68 dismissed 
the case against thr- Seals, .1 decision acquiesced in 
by the Appellant ; b«it i^ave the Plaintiff a decree 
against the other D'-fendants for his whole demand. 
In No. 6q he also decreed partially in favour of the 
Plaintiff, excepting, however, on special grounds, a 
h?lf cattail Iroin the decree,. His opinion was also 
unfavourable lo the Plaintiff’s contention as to the 
northriii p^rt of the lands which the Judge thought 
not to be within the Plaintiff s s.ale boundaries. 

In the course of the jiroceedings an inquiry by an 
Amcen was directed, lie was ordered to prepare 
a map of the disputed premises. This map was 
so prepared, and it was signed by both parties. It 
is No. 102 of No. 6y j the imji.iry directed in 
this stage was strictly regular and conformable to 
the issues. It was wheiher the lands notified in the 
Proclamation, a step in the sale proceedings were 
included in Bill No. 85, and whether the lands in 
dispute w'ere part of them. The Amcen reported 
in favour of the Plaintiff that the lanfis. were in¬ 
cluded in No. 85 : and that those sued for acre part 
of them. He founded his opinion mainly on oral 
testimony. 

The decrees of tlie Principal Sndder Ameen in 
the Plaintiff’s favour were appealed from, and the 
appeals were heard hy Mr. 7 hr;T;/.v, the Civil Judge, 
of the Zillah Court. The I’laiutiff had claimed and 
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had surceedcd* in oi»tai\jing di^crefs for iht* entlrrtjj 
and n it for a share. One of L ie ooje tioa'> urijed in 
the pciiiion of ' * t*) Mr, Torrrns wa'^, that the 

qn.intiiiiis alloited ^he Ameen would, on admea¬ 
surement, be found to exc«n-d the quanlity of land 
purchased by the l^Iaimiirs Son, viz., i •beegah 
JLO cotta/u. The Plaintiff had, in fact, in this plead- 
inir, contended that he h.id btou.;ht viitually • the 

residue of the holdini», [mnintj a constru.-t t>n on his 
deed of purchase whiih its terms do not warrant. 
Mr. Torrens sent hai k both c him s for fuitfier and 
more complete investieatkm. * 

Mr. Torrens aLo expressed some doubt, whether 
the Collector shouM not have been ioim:d .as a party. 
This sceins to have procedecd on the orouiul of the 
land beiiiii; a khas possession of 'the (jovernment, 
and the Collector beinj', as it were, in the place of the 
Zemindar or Landlord. 

The causes asi remanded I'ame before Mr. />V//, the 
Additional Sudifcr Amcen ; he nonsniti-d the Plain¬ 
tiff for the mm-joinder of the Colh i tor as a Defen- 
(ient, bill On ajjpeal to Mr. f.a Tour, wlio had, in 
the meantime, succeeded Mr. T*rren% as Judj^e of 

the Civil Court, Mr. Tax Tour oMerved tin* decision, 

and sent the causes back to .Mi. Bell to be tried on 
the merits. *• 

On the loth of November, 1858, Mr. Bell decided 
suit No. 68 in the Appellant's favour, dc< reeiay to 
him possession of the land (6 cottahs 4 chittacks) 
claimed in that suit, with uassilat from the date of 
tlie plaint. On llie precedii'i;^ day he had p(>st|ioiied 
suit No. 69 for furiht r lucal investigation, and on tlie 
5 ‘h of January, 1850, he directed the second Amcen 
to make that investigation The order of lefcrencc 
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to the second Amcen vv;is arco npanied . by copies of 
the plaint and answer, copy of h chitta dated 8 Pous, 
121 4 , a petition of the Piaintiff (the Appellant) 
dated the 171*1 of December, and the original survey 
plan filed with the order. 

The Amcen, un 1-r the directions in the Order, 
made an elaborate report, wliicdi has been much 
comm<‘nied on by both snles on (he argument of this 
appeal. The n*poit wa> not art« (l on by the Judge, 
Mr. nil. 

The Apptdlant stated specific objections to the 
report, and, petition, reqiu-.-.ted Mr. Bell to view 
the premises, vvliich, he did. It appears by the 
Hespondeni’s petiti'in of appeal to the Civil Judge 
that the Keipondent’s Vakeels were present at the 
view, which ma) be treat cl, thorefore, as strictly 
regular and judicial. The report of the second 
Amecn was on all points opposeil to that of the 
former Avicen. It reported against the Appellant, 
that the holding No, 85 did not incrude the lands In 
No. 68, nor those in the more northern part ; that the 
revenue survey was inaccurate in several particulars 
which it mentioned; and that the lands claimed in 
the northern pirt, and in the suit, No. 68, were not 
within the Plaintiff’s pliant tlie boundaries. It al.so 
reported that, 01 the me.isurement made according 
to the principli' insistei! on by the Fiespondent, which 
the Amecn treated as the correct principli-, ttie land 
contained tn tiie south in portion of the lands 
claimed in suit No. 6) am runted to i h'^egah and 
16 cottahs. new terms, “ plaint divisions, des¬ 

criptions, and boundaries," are introduced into this 
confused subject, as if to confuse it more, it may be 
as well to observe that th: second A-imeen is not 
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answerable for the introduction of this additional 
element of ^inceriainty into his report, since hfc 
strictly pursued in this respect the order of reference 

to him. The direction v’/as the act of the Court 

« 

Itself, both pprties, igi fact, having; requested that 
the investigation should proceed according to the 
Lotbundie, that is, the sale boundaries^ in the same 
manner as the inquiry had been pursued on the 
former investigation. It is obvious that on such a 
parchasti as the present, where a Purchaser is, as it 
were, in quest of his lands to identify them, the plaint 
itself framed at the outset of the inquiry, on probably 
very imperfect informaDon and knowledge, is not 
likely to be that certain proceeding hy which an 
inquiry should be guided which is to identify the 
lands. 

I 

Mr. Bell, the additional Sadder Ameen, dissented 
from the opinion expressed by the second Anieen^ 
declared his report to be opposed to the survey and 
his own conclusion^ from his own view, and declined 
to act upon it. The Kespondents, in their petition 
of appeal to the ('ivil Judge, do not deny <that the 
report is opposed to the survey, but they attack the 
latter document on grounds of misconduct in the 
Deputy Collector, whicli, if thry had any foundation, 
should have been made matter of appeal and com¬ 
plaint to hi*s superior, the Collector. Mr. Bell, on 
the i5ih of April, 1859, also «lecided suit No, 69 inf 
favour of the PlairiiilT. 

In suit No 68 he had acted on the last-mentioned 
survey, and on an Award of .the Deputy Collector 
unappealed from, which, on a di*.piile between the 
Plaintiff and the Munduls, whether the lands in 
No. 68 should be mapped as williin holding 85, 
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had included them in it. This Award, which 

r (1 

is in suit No. 68, states, “ that it is necessary 
to lay down the boundaries •/' “ but the second 
petitioner, Pearet hall Mundwl, appears to be 
in possession of the lands, there beinsjf no nfecessity 
of any inve«<tigation into possession, or disposses ion, 
or any alteration thereof from this office; should 

any party have any objection as to possessi.>n or dis-i 
possession, he can sue for it according to law in 
Cf)urt. At present, there being no necessity for can¬ 
celling the order which has been passed in laying 
down the boundaries of the said land along with the 
holding No. 85, according to the plan of the 

Tt4Ssidor, it is ordered that the boundaries of the 

t 

said disputed 6 cottahs 8 chittiicks 16 teals of land 
be laid down according to the foregoing directions 
within the holding No. 85.” 

In suit No 69, the rrincipal found 

that the lands sued for \v<-re in th ' i xclusive owner¬ 
ship of the execution debtor wit)iout shar-rs. He 
seems to have been influenced, in a great degree, in 
coniing'to that decision by the non-claim of the 

Munduls pending the attachment after the notifica¬ 
tion and before the sale. His decision implies, on 
this point, that the Munduls knew of the intended 
sale, s»nd description of the lands. He concluded 
that they would have objected unless they had known, 
or supposed, the description to be true. 

The Munduls alone appe ded from the^e decrees. 
On appeal to Mr. La Tour, the Civil Judge, he 
reversed both decree's; that in No. 68, wholly; that 
in No. 69, in part. The decree in No. 68 he dis* 
mi-'sed w’ith costs; in No, 69 he decided the case on 
what he considered an admission by the Munduls of 
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the Plaintiff’s title to one-lhircl of the lands, and 
limited the decree to thi)se lan-is in the southern part^ 
which the Second Ameen had found to be within the 
P^luintifT’s plaint hpiin'i*aries, ainl to be I bttgah 
i6 cottkihs. Mr. La* ]^our deflated the Plaintiff to 
be entitled to one*t]urd of tliis quantity, i beegah 
i6 cottahs, including the 3 coi^tahs 5 chitiucks teah^ 
of which he \v.'i> in [jnsstssion. The quantity i beegah 
10 cottahs C-i teals is gained by adopting the second 
Ameen’s repoit. In substance, therefore, it wras 
decreed that Tarrachxind was a co-sharer, and entitled 
fo a third only. I'tie eosts were charged on the 
Plaintiff on tlu* ground “that he had fa led on tfte 
proof of all tlie isMU's. 

Mr. La Tour^ on this la-t appeal, r«*ferre(kas evidence 
to a decision of the Sndder Dewanny Adawlut (which 
appears to be a reporied case), in which it had been 
decided, on a former litigation betwi-pn the two Brothers, 
Gooroodoss and Ramtonoo on the one side, and Tarra- 
ckund on the <;ther, that tlu; family was joint in pro¬ 
perty. Some laiul, g heegahs and a fraction, out of 
which the holding 85 was sub-iecjuently con^stituterl, 
was scheduled as part of the family property. This 
was reduced by purchase by the (iovernment of part 
•— vis.^ about 2 hcegahs and a fraction, in the forma¬ 
tion of the Kidderpore road. Subsequently to that 
reduction, the residue is said to have been formed 
into the hohling No. 85. The Judge termer! thi» 
decision, which he introduced and relied on as evi¬ 
dence, a decision ad rem, declared that it threw on 
the Plaintiff the onus of proving a subsequent parti¬ 
tion, and that the Flaiii»ifi had not sufliciently dis¬ 
charged himself from that obligation. He added 
that, " a sub'Cquent partition was probable enough, 
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bu' that the Court must act on evidence ar»d not on 
cV>njecture.” 

In suit No. 68, Mr. La Tloi/r observed that certain 
of the Gollectoraie Chittas which the Respondents haKl 
produced in evidence, includ'Mj that referred to by 
the Alipore Ameen, had been rejected by Mr. Be// on 
insufficient grounds. He* did not dispute that the 
survey must be adopted as showing the state of Fiill 
85, as to boundary and contents, but thought the 
Award no decision on the question of title, and as 
evidence of no wei^lit, especially on the northern 
pjirt. decided in both suits that the PlaintilT 

could recover only one parcel, and could not overleap 
the barrier which the holding No. 78, 78-1, and 
78-2 presented, nor recover in sujt 68, lands tliat 
formed a different parcel from that of which he 
recovered a portion on the southern part. 

The decisions of the Sudder Court were made on 
special appeals from these two last decrees. 

That Court could not decide in such appeals on 
questions oi fact. It merely examined the evidence 
to see 'whether the objections urged turned on ques¬ 
tions of law, and liiiding them to be, as they app^ar 
to their Lordships to have been, objections to deci¬ 
sions on questions of fact, it declared that it could 
not entertain them on special appeal. Its judgments 
cannot be appealed to as a confirmation of Mr. 
La Tour's decisions on the facts, since it had 
no jurisdiction on such appeals to dicide on the 
facts. 

Their Lordships will now consider the arguments 
Addressed to them on the hearing of the appeal. The 
first objection was in the nature of a preliminary one; 
that the appeal allowed was from the two decrees of 
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the Sudder Dewannv Adamlut only. Their LortL 
ships observed lhat if this was the corri^et construe-* 
tion of the words of tlje Order—a view which, how¬ 
ever, they did not tfnjertain, it would no doubt be 
amended* on their reconimendation to Her Majesty to 
that effect; a recommendation which t'lev shouM, in 
such a case, think it their duty to make. On this 
intimation of opinion, the learned Counsel pressed 
the objection no further. 

It was next urged that the Appellant had not 
argued before tlie Suddt'.r (?ourt the rase of No. 68, 
the decision in which differ-d materially on sever.'ii 
points from that of No. 69. This torbearam e ought 
not, in the opinion of their f.ordships, to prejudice! 
the Appellant here ; the more especially as the two 
appeals involved the same tnaterial Wpiestion, viz., 
whether the title was to a sh ire or to the entirety of 
the land.s. 

Then there was an objection affecting the weight 
of evidence gendn^lly urged by the .Appellant, and 
stated in his case , viz.^ that tlie Mitnduls must be con¬ 
sidered as mere wrong-doi*rs, since they hate not 
attempted to prove the. title pleaded hy thf-m that 
they are purchaser.s of two-thirds of the whole of the 
property of the Ghose family. The evidence shows, 
in the opinion of th-^ir Lord-hijis, a ( ontest as to the 
title of the Purrhas-^r to a large part of what hr 
claimed, contemporaneous with his purchase, to wliicb 
contest no other description than tliat of a bond Jide 
dispute could or can be given. The title of the 
Munduls*to two thirds does not rest on mere pleading. 
Prttnd facie proof of their title is to be found in the 
receipts for revenue or rent, in the time as well of 
fiurramoneVs possession as of the Purchaser’s, in a 
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petition niso of the Plaintiff himself, wherein he calls 
*Gooroodoss and Hhuggobutty the " acknowledged 
Vendors of the Mundul" and also in the kahooleats 
taken for the tl»ird ol the rentSc The Zimmanamak 
which is put in by both parties favours the same con¬ 
clusion, for the decre e-holders,, who would otherwise 
have had the title to the two-thirds, are connected 
with that instrument, and pointrd out the property 
by their Agent to the Nazir. Many of the lots 
describe the Munduls as Owners of the two-thirds 

> 

which had been the property of the Ghose family. 

^ The next matters for consideration are the evidence 
and findings in suit No. 6g, and the rea-ons given by 
Mr. La Tour for his decision. The judgment, the 
reception ot which in evidence has been objected to, 
was one to the reception ot which, had it been tendered 
in evidence at the right stage of the proceedings, no 
legal objection could have been made. The objection 
as to the judgment being used at all was one depen¬ 
dent only on the time and manner of its introduction ; 
this more limited objection was not included in 
the grounds of special, appeal, and as it does not 
affect the merits, cannot be entertained now. It is 
true that the status of the family as a joint Hindoo 
family was nut continuing. The alienation of the 
shares of two members of that family to the Munduls 
determined that status, and substituted the status of 
co-sharers or joint owners, whose rights, as is shown 
by Lord Westhnry in the case of Appovier v. Ramo 
(11 Moore’s Itid. App. Cases, 175), arc 
in many import.in*^ Respects distinguishable from those 
of a joint and undivide 1 family. This joiut-owuer- 
ship status would, however, only be determined by 
Siu actual partition, or an agreement by mutual 
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consent to divide; and such a severance of interest 
it lay upon *the App -llant to prove. Their Lordships* 
have not been insensjble to the presumptions in 
favour of an actual 'S'-verance of Tarrackun^i share 
which Ae learned Ciwn*«cl for the Appellant has 
drawn from the teriTw of the* Zimmanamah and the 
conduct of the Miitufuls with r»-ference to that docu¬ 
ment. But lookin" at the whole of the evidence 

^ • 

before Mr. J.a Tour and in p irticular to the receipts 
for revenue, and to tin* ar(ej)tance of .at least one 
kahooleat for a share by the Appellani^’^ Son, who is 
not produced to explain his cHCt, and is not ‘'bovvn tp 
be dead or ittcapahle of giving evidence ; their 
Lordshi])s, while they dissent from nmch of Mr. Ta 
TouTs reasoning, are nevertheless of opinion, that he 
has come to a right corn'Iusion in I'mding that the 
Appellant has failed to show that Tarrachund was 
entitled to more than a one.third undivided share 
in the property whicii was tin; subject of the lot 
purchaser!. * ^ 

The next question to be ronsiderrd is, whether 
tin- Appellant h.is oroved that any part of the lards 
of which Idt .Son [)urchased Tnrrachund'\ share, is 
situated in the northern portion of the l-inds claimed 
in suit No. 69. rhe Ajq.'cllant relifs on the. revenue 
survey and th- Award already referred to, as con¬ 
clusive upon this question, the Award not having 
been questioned in a regular suit within threti years 
of its date. This '^ward, however, as hns already 
been stated, did not purport to determine the right 
of possession ; it stated as a fact that Pemec Lull 
Mundu! was in po^-es«.ion of the lands ; but in itself 
it was a mere order relative to the mapping of the 
holding and defining its boundari'S. It would he 
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unjust to give the Order indirectly an effect on 
possession, whicli directly it disclaimsnevertheless 
it must be held to fix the boundaries. 

In this more northern part of the holding, the 
question tliat arose between the Plaintiff and the 
Munduls was one of proptietary rij>ht, not of more 
boundary; the Respondents relied on their title as 
purchasers of a share belonging to Tarrachund'. 
They said this land never was in No. 85, or if it be 
so adjudged, it is our purchase. In the former case, 
the Plaintiff, by his own admi'^sion, would have no 
t’tle to it; in the latter case the question between 
them would be whether the Respondents’ purchase 
was proved. 

The survey in this case is not questioned by the 
isMies ; it must, therefore, be viewed as evidence of 
the boundaries and of what holding No. 85 includes, 
but it furnishes no tividence of proprietary right 
in the Plaintiff in his contest with the Munduls 
directly nor indirectly. Tlie Award,’ for the reasons 
already given, is evidence only to the same extent as 
the surVey. 

The Respondents claim under a purchase of a 
share of Tarrachund in the more norihern part. 
It is the case, therefore, of both parties that some- 
property of his extended thus far. The Plaintiff's Son 
did not purchase all Tarrachund's share in holding 
No. 85, but only a certain quantity in that holding, 
the situation of which w^as not clearly defined. The 
survey, therefore, does not much advance his case. 
The origin of his title is a sale under the decree of 
tlie Court directing a sale in execution. The whole 
holding was sold : there w^as no unsold residue. The 
justice of the case requires that the Plaintiff, svhose^ 
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J?oti paid for i heegah 14 cottahs should obtain that 
entire quanflty, if so much exists in the holding 
unsold to others, and if so much does not exist, then 
all that is capable ^of being so applied. His claim, 
howevea> can extend np further than the sale boiin* 
daries. 

This being so, their Lordships proceed to deaf 
W'ith the subject of the sale boundaries. These 
begin with the north bank of the Tank, and are, 
therefore, not those of the whole holding. The 
description of the boundaries north is. the lands of 
the Rajah Kalesunhiir Ghosal. That description 
tallies with the plaint,* and favours the Plaintiff’si 
construction. It means strictly sjle, not fjmallcs 
lands. As an imperfect description, it may be 
applied to Ijmalee lands also, if ‘ the evidence 
shows that it was meant to describe them. The 
holding No. 85 is found to extend beyond the 
Ijmallee lands to the sole owned lands; and as 
the whole surplus^ is inadecpiate to supply the whole 
quantity, no ground exists for narrowing the con¬ 
struction, since, in a doubtful case, that interpreta¬ 
tion should prevail which may best effect a satisfac¬ 
tion of a claim which cannot be otherwise fully 
satisfied. 

Their Lord-hips are merely considering so far 
how the case would dtand in a contest on the 
construction of the words as to boundaries, suppos¬ 
ing a clear surplus to exist in the more northern 
part. The language, therefore, of the Zimmanamab 
as to the boundaries presents, in the opinion of their 
Lordships, no bar to the Plaintiff prosecuting his 
claims on the more northern part. It lies, however, 
on him to show that there are larvds rn that part of 
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the holding capable of being applied to the satisfac* 
tion of his demand. Here, however, he is met by 
the Respondents claiming as auction Purchasers 
under a distinct lot; and alleging themselves to be 
in possession under that title. ■ 

Therefore, the contest in this suit on this part 
must be considered to be narrowed to this, whether 
the ,Respondents’ purchase dc facto is in this northern 
jiart. The issue lies on them to prove their pur¬ 
chase, .as the Plaintiff, by the survey, has established 
a prima facie case to land in this northern parcel. 

•I'Fhe Respondents prove their title-deed. It is a 
Bill of sale of a moiety of i bee^ah 8 cottahs. The 
lot is No. 3. The land is described as .alleged to be 
Lakhiraj. The Bill of sale contains no statement 
of boundaries. On referring in the Zimmanatnah^ 
to the lot which is the one immediately beneath 
that of the Plaintiff’*' Son’s purchase, a further 
description of the land is found. The lands are 
described as rent free, within the. House of Kalce 
Churn Mistree^ about 1 beegah and 8 cottahs, in¬ 
clusive hif the dilapidated Buildings, after deducting 
two shares belonging to Oodoy Narain Mundul, the 
remaining one share being 9 cottahs. The boun¬ 
daries are thus described; “ North and west of the 
lands of Rajah Kalesunkur Ghosal” (a part is 
left out as worm-eaten) “ and south of the lands of 
the said Ghosal.” So far, therefore, as this descrip¬ 
tion is decipherable, it describes lands surrounded 
by those of the Rajah Kalesunkur Ghosal. If it 
appeared that the Rajak had no lands in the neigh^ 
bourhood, except those delineated or referred to, it 
would appear that the holding No. 78, 78-1, and 
78—2, was meant to be described, though erroneouslyi 
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by a descrifMion of the lands of tlie Rajah exclu¬ 
sively ; and the same inference might be drawn from 
the description of •.the place, if the meaning of the 
words •“within Kalecijinrn Mistne's House and 
dilapidated Bullding.s’ was clearly ascertained. Both 
descriptions, however, are the subjects of dispute. 
It would be wrong to conclude anything ngainsif the 
Respondents, in a case where the Court is dealing 
with inaccurate documents, by reason of mere 
variances between the deed ot sale and the Zimma' 
namah. • 

The Judge, Mr. Bell, found the dilapidated 
Buildings to be in \o. 78, 78-1, and ^78-2, The 
Plaintiff's second witness places the pucka house 
of Kaleechuran Mistrcc in that bolding. The Plaintiff 
also, in his pleadings, supposes the Respondents' 
purchase to be there in that holding, but he does not 
show how any concealment could be effected. 

The judge, ^^r.^ Bcll^ finds a.s a fact that the 
Respondents had fraudulently attributed portions of 
the holding 78, and 78-2, to the l.ind,s*claimed 

by the Plaintiff in the northern part, which he says 
\vcre less than i hce^ah S cottahs.^ and had so in¬ 
creased their quantity fraudulently, and were aided 
by the Rajah lu thi^» scandalous attempt to deleal 
iustice. Yet this is a matter to which a mere view 
would not afford Ji>>(:ov<iry , a«id M‘r. Dell as.->igns no 
reasons for his co4)clusion, which implicates tlie Rajah 
in a fraud. 

The Ap{>ellant has not attcflnpted to show, by 
evidence, that real original extent of this holding 
78, 78-1, and 78-2. He had to prove the fraud 

which he alleged. The Collectorate must reasonably 
be suppo.‘'cd capable ot furnishing some evidence 
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to this holding, as to its former quantity and boun¬ 
daries, if rent»paying, as to its rent. If a quantity 
had been abstracted, proof of 'ts former state would 
detect the fraud. Without ai.y evidence, and with¬ 
out the disclosure of any reason, to justify a suspicion 
of collusion in a fraud''to defeat a purchaser under a 
judicial decree, the Rajah must, in support of this 
hypothesis, be supposed guilty of conniving at a con¬ 
cealment and deception on the Court. Their Lord- 
ships, therefore, cannot adopt Mr. BelVs conclusion, 
that the Respondent’s possession is so augmented as 
he concludes it to have been, and without it, this 
land, which the Munduls certainly purchased some¬ 
where, becomes, unless it be where the Respondents 
place it, an untraceable possession, scarcely a pro¬ 
bable conclusion. Upon the whole, therefore, their 
Lordships are of opinion, that the Appellant has failed 
to establish a title to any land, or to any share in any 
land in the northern plot, which he claims in suit 
No. 69, and that the judgment of Mr. La Tour^ 
which it is to be observed is consistent with the 
original judgment of hokenauth Bose on this point, 
must be established. 

As to suit No. 68, the Respondents urge that the 
Appellant cannot have believed that his Son’s purchase 
included the land claimed in this particular suit, since 
he offered to take it from the Government on a 
separate settlement of revenue, whereas had he be¬ 
lieved it to be already included in holding No. 85, 
he would have stooll upon that title and settlement. 
Whatever might have been the weight of this objec* 
tion, had the offer been unqualified, it loses its effect, 
when the language of the Plaintiff’s petition is care¬ 
fully weighed, (n that document the Plaintiff stiU 
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insists on hi& claim under his Son’s purchase, and on, 
the existing settlement, and asks merely to be pre- * 
ferred on a fresh settlement, if on measurement the 
lands are.found tc be'beyond the holding, No. 85. 
This proposal, thus made and guarded, cannot be 
construed to amount to any admission that he ^could 
nrf)t rely on the settlement, or to imply any conscious¬ 
ness that the land was really beyond the limits of Jlhe 
holding. No. 85. 

The survey which includes the lands sued for in 
No. 68, within the holding, No. 85, makes out a primd 
facie case, at least, in favour of the Plaintiff. Whasl. 
ever older title, if any, the Munduls may have had, 
they did not stand upon. They settled f^r the land 
with Government. It was a khas possession of the 
Government. The settlement with the Munduls 
proceeded on a measurement. The Plaintiff said the 
land was wrongly measured, and wrongly settled, 
because already included in No. 85* He denied that 
there was any excess of land over the measured 
quantity properly belonging to No. 85, and appealed 
to the Sudder Board of Revenue, which set aside 
the measurement complained of by the Appellant, 
and directed a new one, on which the existing survey 
was made. The survey showed the disputed land to 
be included in the settled estate, No. 85. The 
Respondents deny that this restoration proceeded on 
the Plaintiff’s appeal; but the reason which they 
give, viZj that the Government at that time re5ume<l 
the whole of the durpin landi, is unsatisfactory, 
for it is opposed to the plain language of the Pro¬ 
clamation, declaring the annulment of the settle- 
fnent; and it suppo.ses further, a power in the 
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Board of Revenue which it is not .shpwn ever to^ 
'have exercised, and which is not authorized by the 
Rcj^ulation, viz.y the power res-uming lands by a 
general notice, app'ying to aevefal distinct, holdings. 
Such a proceeding as that supposed would be virtu¬ 
ally a resu.iiption proceeding, ' and must be pursued 

I 

according to the Regulations applying to resupmtion 
proceedings. The question, then, was reduced to 
this, whether the old holding No. 85 settled ivith 
Tarrachunii included these lands; that is, it became 
a question of the boundary and contents of an exist¬ 
ing settlement, and was properly to be ascertained by 
a measurement by the revenue authorities. Mr. L,a 
Tour's reasoning proceeds entirely on a preference of 
the report of the second Amecn to the revenue 
survey, and on the assumption that the measure¬ 
ments which were made by that Officer at the 
instigation of the Respondents’ Vakeels^ are correct, 
the report of this Ameen was deliberately discredited 
and rejected after a view of the lands by Mr. Bell^ 
who necessarily had much better means of forming a 
correct judgment on the point in question than their 
Lordships can have. 

It is not at all probable that the survey with 
which the Ameen s report is inconsistent should be 
inaccurate. 

Their Lordships have, therefore, came to the con¬ 
clusion, that Mr. La judgment in suit No. 68 

cannot be supported, and that the Appellant has 
established his title to one-third share in the land 
claimed by him in that suit. 

Under all the circumstances, therefore, their Lord- 
ships will humbly advise Her Majesty that the 
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appeal against the decrees of the Sudder Dcwanny 
Adawlut be dismissed, and that the decrees of Mr.; 

La Tour in suits No. 68 and No. 69 be discharged, 
and that in lieu thereof one decree be made in both 
suits on • this consolidated appeal in the following 
terms, vx 3 .\— 

Declare that the Plaintiff^s Son purchased,* and 
tliat the Plaintiff, as Donee of his Son, is entitled to 
the right, title, and interest of Tarrachund in* i 
beegah 14 cottnhs of land within the holding No. 85, 
as the sane holding was constituted, and as the same 
is delineated and shown by the survey in the plead- ^ 
ings mentioned, and referred to in the issue.s 
framed in the. two suits Nos, 68 and 69 respectively ; 
and declare further, that the Plaintiff ha^ failed to 
show that Tarrachund had more than' a one-third 
share in that holding; and that the same share^mnst 
be taken as one-third only : and declare that the 
I’laintiff's quantity of land .so described as i Hce^ah 
14 cottahs can be*made up only out of the said share, 
and so far only as such share will extend to satisfy 
the same; and declare further, that the Plaij^iff Ins 
proved a right to have, so far as the cjuantitie.s per¬ 
mit, that quantity made out of the said share of the 
land sued for in suit No. 68, and out of the said share 
of the land sued for in No. 6g, except as to the land 
in the more‘northern part, described and stated on his 
plaint to consist of l6f cottahs^ as to which the said 
Plaintiff has not e«itablisiied his title: and further 
declare that as to the lands in that northern part 
so described in hia plaint, an4 as to which his .suit 
has been dismissed, that the same do statid and 
remains dismissed : and declare that the Plaintiff is 
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entitled to wassilat in respect of the said one-third as 
, from the date of his plaints respectively, but that in 
ascertaining the* amount thereof, regard is to be had 
to the fact of his having been in exclusive possession 
of 9 cottahs and 9 chit tacks *‘and teals in the 
southern portion: and declare that the costs awarded 
in the suits No. 68 and No. 69 to the Respondents 
should be reduced by one-third ; and that the rights 
and interests of the Appellant and Respondents, and 
the sums due from or to the Appellants and Respondents 
ought to be settled and adjusted in accordance with 
the foregoing declaration, and remit the suits to 
the High Court to the end that such settlement 
and adjustment may be made accordingly ; and their 
Lordships think that each party should pay his own 
costs of this appeal. 
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Raj Lukhee Dabee 


... Appellant ; 


AND 

Gokool Chunder Chowdhry ... Respondent* 

On appeal from the High Court at Fort Willigm^ 

Bengal, 

GrOUREE PERSHAUD SURMAH, a Hindoo, at 
the date of the Hibbahnamah, or testamentary deed of 
gift hereinafter* stated, and at his death, had two 

« Present :—Members of the Judicial Committee —The Right 
Hon. Sir James William Colvile, The Right Hon. Sir Joseph 
Napier, Bart., and the Right Hon. the Lord Justice Gift'ard. 
Assessor- —The Right Hon. Sir Lawrencd Peel. 

for religious duties or charitable donations. To entitle 
or alienate a portion of her Husband’s estate to save 
from sale, there must be such a legal necessity as would 

XIII— 


2ist & 22nd 

July, 1869.^ 

The power 
of a Hindoo 
Widow to 
charge or 
alienate her 
Husband’s 
estate, is pri¬ 
marily con¬ 
fined to two 
special ob- • 
jects: either 
her to charge 
the remainder 
be requisite Oo 

29 
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tR6o. , Wives, Surho Muniola Dahea and Goftree Dahi^n, and 

_ _ ^ ^ 

Lwo Son*--, Sr'eeman Gource and C'nan * . 

1 Ut: Hf^bahnamah wasi dated the 22nd of 
T/ ». i >-3 (7th Bhadroy 1230)^^ and was registered, 

Chowdhry. The material parts of this instrument were as , 
follows ;—“ You, two individuals, being my Wivesi 
niul wise and intelligent too ; mv Sons, Sreeman 
• Go?iree Pershaud Surmah, Talnokdnry and Breeman 
Door^a Pershaud Surmah, Talookdar, horn of you, 
both are Minors; therefore, the above-mentioned 
zeniindaries, &c., and all my property, wherever is 
situate: the whole, I, ip health of body and sound in 
mind and calm temper, in the present assembly, give 
to you iboth by executing a deed of gift. They shall 
remain in my possession all my lifetime. After my 
death yon, entering into possession of all the zemin- 
dariesy &c., all the properties shall uphold the 
worship of my Deities, &r., whatever works are fixed, 
and shall pay their expenses; &c., according to all 
that has been fixed. You shall perform the cere¬ 
monies of Sheraddoy &c., according to my means. 
All the orders I have given you, you shall odserve 
and act accordinglyw According to this deed of gift, 
yon shall enter your own names in the Collectorate of 
the Zillahs, to the exclusion of my own name, and 
enjoy possession by paying the Government revenue, 
from month to month, and instalment to instalment, 


reserve the remaindtr of the e'ftf*’-' f-jr the next heir, and the okms 
f proving such ’< , on a iViortgugee or Purchaser. 

Held, upon the construction of a l\ibbah%iamah, or testamentary deed 
of gift, by a Husband in favour of his two Wives, that they 
v»ere mere I'rustees for management of the estate, and had no power 
to interrupt the succession in law to their H usband’s estate, and a sale 
by them of part of such estate, on the ground that it was necessary for 
the liquidation of his personal d'-bts, to save the other part of the 
jstate, in the absence of evidence of imperative necessity, set aside. 

A presumptive heir has a title to bue, to set aside such a sale. 
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according to the Takoot. But you shall have no 1869. . 
authority to m%ke a gift or alienate by sale. When dAj*LuKH«B! 
my two Sons arrive at majority you shall have their 

names entered in tlie^oftectorate of the Zillahs and Gokooi. 

^ , Chunurr 

your own names expunged^ God forbid that one of Chowuhry. 

• my two SonsshoulJ. die, .but if one should accidentally 

die, then the Son, who V' survive you, shall have 

all .the zemindar'tes^ &t., entered in his name. 

Under these conditions, I hereby execute this deed 

of gift." 

The Donor Gouree, Pcr‘ih'JL‘’>'r: 
the y*'?" l his two Wives surviving. 

Both his Sons, nurrird in* the Ihhh '"'.‘i ^mah^ died 
Minors and without is^uc, in the lifetime of the 
Widows and before the year 

On the death of the Donor, his Widows, Surba 
Mungola Dabea and Gouiee Dabea registered their 
own names in the Collectorate of the Ziltah^ and 
entered into possession of all the lands, but the Sons 
having died Minors, ^their names were never regis¬ 
tered in the Collectorate, and the two Widows, up to 
the sale by them to the Respondent hereinafter stSted,. 
remained the sole reyistered Owners of the lauds. 

On the 16th of November^ 1845 (*3th Aughran, 

1252), the Donor’s two Widows executed a Bill 
and also a Deed of sale of four annas, or one-fourth^ 
of lot UUumpora, &c., part of their deceased Hus- 
band^s estat-c, in favour of the Respondent, for the 
sum of Rs. 11,352. 

The material parts of such Bill of sale were as fol- 
lowrs :—"We* by paying the government revenue, 

‘have been enjoying undisputed possession. Now, our 
Husband’s debts not b'^ing paid, the liabilities are 
being gradually increased by loss in interest. I he 
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1869. debts of the Creditors cannot be Ih^uidated at once 
Raj Lukhee by profits of the above zemindaries, *particu,larly the 
debts of the time of our Husband,Tor which we have 

Gokool made an instalment Bond in C^JTt in bur own names 

Chundkr ^ > , 

Chowohky. with the Creditors, Narain^Phunder Doss and others. 
Now, that money not being-paid, the above Creditors 
are about to have aU our zemindaries sold by auction, 
by putting in force the said instalment Bondi in 
Court. As, except by this zemindarv, there being no 
other names. Now, is there any othrr alternative 
beyond this zeminddry of our release from our Hus¬ 
band’s debts, and with intent to perform the shradh 
of our Husband at Gya^ we sell one-fourth share of 
our above zemindarieSy that is, a four-annas* share, 
to you, in a settled and sound mind and in health of 
body, for a consideration of the sum of Rs. 11,352, 
and having received the entire amount of considera¬ 
tion in the present assembly for sale, and taking it in 
our own possession, we hereby execute this Bill of 
sale.” 

c 

A Deed of sale of the same date, and to the like 
purport, was also executed. 

One of the witnesses to the conveyance was Juggut 
-Ram, a relation of the Donor’s, and then supposed to 
be his heir apparent. 

The Respondent registered the Bill, and Deed of 

< 

sale, and entered his name in the Collectorate of the 
Zillahs as Owner, and took possession of the lands 
so sold to him, and thenceforth continued in undis¬ 
turbed possession thereof, up to the institution of the 
suit, a period of upwards of fifteen years. ■ 

The present claim arose as follows :— 

The Donor had a Brother named Boydo Nath, 
who predeceased him, leaving one Son, named Isser 
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ChundeTj who died in the year 1844, without issue, 
having prcfviously authorized his Wife, the Appellant, 
Raj Lukhee Dabea, to adopt five Sons in succession. 

The Appellan^ accordingly, in the year 184S, 
adopt/id a Son, named Mookundo Chundcr, who 
thereby became the heir of the Donor, and she was 
appointed his Guardian by an Order of the Civil 
Court of Zillah Denajpore. 

On the 2nd of May, 1861, the Appell;fnt, as 
Mother and Guardian of the Minor, Mookutido 
C^'under^ Hied a plaint in the Court of tlie Principal 
Sudder Amecn of Dcnajporc, against the Widow, 
Surbo Mungola DaJhca (the other Widow, Gburcc 
Dahea, having died before the institution of the suit), 
yugprut Ram, the Respondent, Gtykoob Chundcr 
Chowdrv, the purchaser of four annas from the 
Widows, under the Deed of sale of the 27th of 
November, 1845, and other purchasers, stating the 
adoption of Mookundo Chunder \ the Hibbahnaniah \ 
the death of the two Sons of Gouree Pershaud 
Stirmah, the sale to and possession by the Respon¬ 
dent, and charging that the sale to the Respondent 
was void, as being contrary to the Hibbahnaniah and 
the Widows’ authority, and also alleging the sale of 
other parts of the Donor’s estate for the persondl debts 
of the surviving Widows, the successor to the estate, 
and chjfrging that she had alienated part of the 
estate ard contracted large debts, and that It wa.s 
necessary to take the estate out of her posses'^ion, 
and bring it into the possession of the Minor Plain¬ 
tiff, and praying that the sale of the four annas sharr? 
to the Respondent and the other Defendants might bf 
declared invalid, and possession given to the Minor 
and the Appellant, and for other consequential relief. 
The Respondent, Qokooi Chundcr Chowdhry, Hied 
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a written statement, insisting- that the two Wi<lowsr 
ha 4 lull authority, according to Hindoo Law, to sell the 
estate for payment of their Husband’s debts, and per¬ 
formance o( his Uradho dakee K'.'eah (ceremonies after 
death) that they had sold to him the'^harc in question, 
and received the consideration-money, Rs.^ 1,352, 
and f X(*c;ut< d tlie Dc-ed, and that it was registered, 
and further alleged, that the Plaintiff, Raj Lukhee 
Dabea, knew of the purchase; that the Respondent 
in fact purchased with her consent, and had held 
possession ever since, for upwards of fifteen years, 
and that accordingly the suit was barred by limitation 
of time, and by his answer of the same date, he insisted 
to the same effect, and further stated, that the consent 
of the PlaiiitifT, Raj Lukhee Dadea, was given verbally 
in answer to his inquiry, and that at the time of pur¬ 
chase she had not adopted Mooknndo Chunder. 

Tne Widow, Surbo Mun^ola Dabea^ by her answer, 
admitted the sale to the Respondent’ but claimed the 
semindary for her life. 

The Plaintiff examined Witnesses, and also put 
in evidence many exhibits, including the Hibbahna~ 
mah and the Deed of sale. The greater part of such 
evidence related to the proof of tl e adoption of the 
infant Plaintiff, Moohundo Chunder^ by Raj Lukhee 
Dabea, and its validity. The Respondent did not 
contest either of these facts. 

Respondent petitioned the Principal Sudder Ameen 
for time to examine material Witnesses on his behalf, 
but I he Judge refused to receive the petition. 

The suit was heard by the Principal Sudder Ameen 
of DcnajporCf Mr. James Reilly^ and that Judge*, by 
an Order, dated the 27th of August, 1861, decreed 
that the Plaintiff, by virtue of tlje right of her adopted 
Son to the property claimed, should obtain possession 
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of the efitire shares of the Widows, Surbo Mungola 
Dahea and Gouree Dahea, in this manner, that during 
the lifetime oi Mungola Dabea^ whatever sbo’ Jd 

reinai^n of the pi r»fit.s ot her eiglith anna share, after de¬ 
ducting the Suddet\\‘*!'^\t and iK'Ces^ary expenses, should 
be mci«le over to Surho Ma^gola Dabea, and* that all 
the Purchasers should withdraw their possession from 
the properties in their respective possessiun* and 
directed the costs, with interest, to be paid by all the 
Defendants proportioi.ably. In his judgment the Judge 
obsiirved, that it was indispensablei however that the 
Respondent should prove that the sale was made, to 
pay the deceased Husband’s debts, and the debts con¬ 
tracted for his funeral obsequies, bu^ tTiat he had filed 
no decree of Court nor any other voucher proving 
those points; that he had not applied for a summons 
in the name of any Witness whatsoever; nor had even 
named a single Witness, nor adduced any evidenco 
whatever. , 

The Responifent appealed from this decree to the 
High Court. • 

On the 12th of June, 1863, the High Court, con¬ 
sisting of the Judges, Messrs. Steer and Seton-Karr, 
gave judgment, and by a decree of that d.ate affirmed 
the decree of the Principal Sudder Ameen of the 27th 
of August^ 1861, except in so far as it ordered, that 
immediate possession should be given to the Plaintiff of 
the property purchased by the Respondent, and to that 
extent reversed the decree of the Court below, and 
declared that the Respondent wjas entitled to ei.joy the 
property during the lifetime of the Widow, and that 
on the death the reversioner was entitled to possession 
i hereof, and ordered each parly to bear their own cohts. 

Ihc Respondent applied to the High Court for 
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a 'Yeview of judgment, allttgin;T various grouuds for re¬ 
view, and in particular that the suit was taken out of its 
turn, and when it was not in 'the cause list, that the 
effect of the Hibbahnamah had been overlooked, that 
the suit was barred by the law of limitation, that the 
answer erf Surho Man^ola Dab^a was irregularly filed, 
that the f'rincipHl Sudder Ameen did not allow him to 
file his evidence, and that the attesting Witnesses, 
Khadem Ally and Bhola Burkiinduz^ were then 
forthcoming and ready to be examined. 

The fact of the presentation of the petition for 
leave to examine Witnesses on the Kespondent’s 
behalf, and of its rejection by the Principal Sudder 
Ameetty was proved. The High Court, on this ground, 
allowed the Respondent to examine Witnesses ; and 
Khadem Ally and Dabee Churn Doss, two of the 
attesting Witnesses to the Bill and Deed of sale, were 
examined before the High Court, and Khadem Ally 
was cross-examined on behalf of the Appellant. 

The case was re-heard before the division Bench of 
the High Court, con.sisting of the same Judges, Messrs. 
Steer Seeton^Karr, who, by their judgment, dated 
the loth of May, 1864, varied their decree of the 12th 
of June, 1863, and held, that the Widows took under 
the Deed of gift from their Husband, a mere trust estate, 
in the first instance for the Donor's Sons, and after them 
foj* his general heirs and reversioners. The Judges 
further declared, that they were of opinion, that 
the Respondent was shown to have (.Aorci-i-vi that 
degree of reasonable, proper, and Just circumspection, 
which would satisfy the rule laid down by the Privy 
Council in the case of Hunoomanpersaud Panday v. 
Mussamat Babooee Munraj Koonweree (6 Moore’s 
Ind. App. Cases, pp. 393, 412), and that the reasoning 
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of tlie Judicial .Committf^e in The CoUcctor of Afasuli^ 
piitam V. Cavaly Vcnicaii Narrainapah (8 Moore’s. Ind. 
App. Cases, p. 551), was £{uite consistent with this view 
of the power of aliena't’hjn by a Widow of her Husband’s 
estate, and referred to Ddedem Raichunder Paramanick 
V. BuUoram Biswas (Fulton’s Kep., p. 135).. The 
Court on the facts of the case lield, that the consent of 
Ram, unquestionably given at the time of 4 he 
sale, and against his own obvious interests, was a very 
strong piece of evidence in favour of the Purchaser, as 
fuggiit Ram was then the sole heir and reversioner, 
and who, at the dale of the sale, was the person mo?t 
likely to know the real slate of the case and the 
urgent necessities of the Widows ; and the)^ would not 
all.jw his subsequent denial, and the kdinissions of 
the Widow, to be set against, or to counterbalance, his 
consent to the alienation given at a time when it was 
wholly out of question that any undue or extraneous 
influence should have been exerted on him; and the 
Court decieed thaldhe Respondent was entitled to an 
absolute and indefeasible right in his purchase, and 
not merely entitled to hold lor the surviving \Vidow’s 
lifetime. 

Moohundo Chundcf-, the adopted Son, diet! a Minor 
and without iesue. The Aiipellaut, tiaiming to 
be the heir ^of Mookundo Ghuuder, petitioned lor 
leave to appeal, in her own right, to her Majesty 
in Council, from the decree of the loth ol May, 1864. 
She afterwards adopted Mohesh Ghunder as a Son, 
and was apppointed his Guardian, with liberty to 
prosecute’the suit on his behalf. He died after the 
institution of the appeal, and the Appellant became, 
as his adoptive Mother, his heiress. 

The present appeal was brought from the decree 

of the loth of May I 1864. 


tS 69 . 

Raj Lr._i.ieu 
1 ) /. >1 

G.ikool 

CmfNDBK 

Chuwohry* 


XIII—30 



CASKS IN TFIK PRIVY COUNCIL 


2 IK 


1869. 

R«; I.IIKHKB 
Oaiira 

Gokool 

Chundkr 

C>»OWDHRV, 


; Sir R. Palmer, Q.C., and Mr, Poyite, for the 
Appellant 

Tlie status of the Appellart’s minor Son, as heir to 
Gouree Pershaud Surrnah's Sons, Is admiiled, and he 
was entitled to sue the surviving Widow, under the Hib- 
bnhnamah, who was a mere irustee with .he purchaser. 
The burtiien of proof of tl)e legal necessity for the sale 
lies on the purchaser, ihe Respondent, and, we sub¬ 
mit, he has failed to establish, that the sale reverted 
to by the Widows was through such a l» jal necessity 
as. to satisfy the requirements of the Hindoo Law. 
The Court below has misujiderstood the effect of the 
rase of Hunoomanpersaud Panday v. Mussamat 
fiabooee Mt^ntaj Koonweree {a), which is really in 
our favour, and shows that the maxim '' caveat empfor'* 
applies. The rule as to the nature of the estate of a 
Hindoo Widow in Bengal is laid down in The Collec¬ 
tor of Masvlipatam v. Cavnly Ve^irata Narrainapoh{b), 

and Chetty Colum Comar a VencatachcUn Red dye*- 

» 

V. Rajah Rungasawmy Streemauth Jyettonr, Haha- 
door (c), to the effect, that the powder of a Hindoo Widow, 
who has only a life estate, to charj>e or alienate her Hus¬ 
band’s estate, is confined to special purposes; first, 
to the performance of the religious obsequies of her 
Husband, or chariiable objects; secondly, if impera¬ 
tively necessary to preserve the estate for the remain¬ 
derman, to charge or alienate a part of the estate, to pay 
debts, and so to save the estate from sale; and that 
absolute necessity must be show»> by the Purchaser. 
Under the Hibbahnamah, the Widows are only Trus¬ 
tees for management ol the estate, and do not take ab¬ 
solutely. The. Donor, in the deed of gi t, expressly men- 


(j) 6 Moore’s Ind. A^ip. Cases, pp 393, 412. 
{h) 8 Moore’s Ind, App. Cases, p. 520. 

{c) 8 Moore's lad. App, Cases, p. 319. 
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tions his two Son's, and lu- declares that the Widows >869. 

are to have ao'power of alir nation. Xotliing is therein raj Lukhkb 

expressed to alter tlie cour-^i' ot succession by Hindoo Di^sBA 

Law. Jup^ut Sin^ was t \aiiuned as a Witnes', it is true Gokoou 

^ Ohundkr 

that it ^.Appears that lU .t.ju ed to the sale, but to make Chuwuhbv. 

the conveyance good, .is a reversioner, ouoht to h<ive 
been joined in the Coiiveyance. The sale, h-kwcvcfi 
jnay have been a . 'ur.iee transaction, and it is open 
to suspicion on th it ',y. o-.;id, Srecnianchunder Dey v. 
Gopaulchunder Chucherbutty (d). The Division 
Bench of the High Court was in error, both as to 
law and fact, in :>dinitiing the review and altering their 
original judgment. the Divi'.ion Bench, under 

the Civil Procedure Code, ought not, upon appeal, 
to have permitted ne.v doi.umentary evWence to be 
produced and further witnesses to be called; but, 
secondly, snpposing ‘■in h admission were within their 
competence, or the exercise of sound judicial discre¬ 
tion at the first inst.ince of hearing of the suit on 
appeal, no casew was made for so doing on review, 
having regard fo th<‘ Civil Procedure Code, Act, 

No. XXIII. of 1861, sec. 9. Even taking Uie evi¬ 
dence upon review to have been properly admitted, 
and all true, there was not, it is submitted, any 
evidence whatever offert d as to the actual legal 
necessity of the sale to the Respondent, and the 
•Court has Overlooked the unconlradicted evidence to 
the contrary by Witnesses for the Appellant, and the 
inferences afforded by the apparently long period 
which elapsed irom the death of Gooroo Pershaud 
Stirmahy.0 the time of the sale to the F<espond>^nt. 

Mr. Field, Q.C., and Mr. llowrin^, for the 
Respondent. 

(,;) 11 Moure s Ind App L.isC'., py. 
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According to the true construction of the Hihhah- 
namah, in the event which happened, both the 
Donor's sons having died Minors and without issue, 
the Donor’s Widows were at tlje date of the sale 

A 

to the Respondent the absolnie Owners, as the 
provisions of the testamentary Deed created an ab¬ 
solute ' gift to the Widows in equal shares. By 
Hindoo Law, a Widow can, without any specia’ 
directions by her Husband to that effect, lawfully sell 
any portion of his estate for necessary and religions 
purposes, such as payment of her Husband's personal 
debts and obligations, and the performance of cere¬ 
monial obsequies, termed his Shtadh, This principle 
is tuhy recognized in Hunoomanpersaud Panday w 
Mussnvxat Wxbooee Munraj Koonweree (ah Here the 
sale to the Respondent was made for the purpuse of 
paying the Donor's debts and liabilities and to per¬ 
forin his Shradh^ which was directed by the Hib- 
bahnamah. There is no dispute that the sutn of 
Rs. 11,352 was the fair value of the latid sold to the 

f ^ 

Respondent, or that it was actually paid by him to the 
Widows., He is not bound to see to the application of 
the purchase-tnonev. A ‘*ale by a Hindoo Widow in 
Bengal y of part of her deceased Husband’s lands, 
for either of the above objects, is valid by Hindoo 
Law. Ju^gut Ram, the Donor’s then presumptive 
heir in reversion, concurred in the sale. Such a sale, 
valid at its date, cannot be invalidated or affected by 
the subsequent adoptions by the Appellant. The Ap¬ 
pellant’s right to sue is, moreover, barred by (apse of 
time. The title of ,ihe Minor, Mchesh Chiinder^ 
through whom the Appellant cl.iims, is as heir to the 
Donor, and not to Mookundo Chunder, and no pro- 


(ti) b Mouic,^ lad. App. Ca>us, 393. 
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ceediiigs were taken on his bt-hiilf till more than 
twelve years*after the Respon(1enl’^ purchase. 


Their Lordships’ judgnrfent was delivered by 

* \ 

The*Righl Hon. Sir ^AMES VV. CoiA'lLE. 
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The question raised by thi-* appeal is,whether the 
sale by two Hindoo Widows ol part of the estate of 
their late Husband, one Gooroo Perskaud Sutmah, 
to the Re.spondent, can be upheM as valid. 

The suit was brought to impeach this transaction 
by the Appellant as the adoptive Mother and Gna^^- 
dian. of one Mookundo X^hunder. The laci ol that 
adopti,)!! is not now in dispute, nor is it di>puted 
that Mookundo Chunder wa'' by virtue of ^t, at the time 
of the institution of the suit, the next heir to Gooroo 
Perskaud Surmah, or to the Sons of Gooroo Perskaud 
Surmah^ failing his Widows or the survivor of them. 
Mookundo Chunder was still living at the date of the 
final decree, which is the sub] ;ct of the present appeal ; 
but he afteiwards died ciiildless, and the a[)peal 

is brought by his adoptive Mother, w’ho, a# such 
Mother, is his heiress. T'lere is a suggestion in the 
Appellant’s case that she has, under the authority 
given to her by her Husoand, nnide a second adop¬ 
tion but inasinu h as tin; validity of that adopli^^n is 

incapable of bVing discu'-sed in this suit, their Lord- 

ships cannot take that into their consideration. 

The validity of this transaction is sought to be 

upheld upon two grounds, first, upon the construc¬ 
tion of th^ Hihhahnnmah, or Dged of gift, which, it 
is contended, gave to the Widows an absolute interest, 
subject to be divested in the event of their .Son.s or 
either of their Sons coming of age. If that construe- 
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tion wer-' correct, ihrre would, of course, be an end 
Raj Lukhbb bf tlieca-se, Wecaus** th«; Deed of sale by^t^ie Widows 
, would be good against ail tlie worlii. Their Lord- 

Gokool ships wiil, l’'i T»*forc, dispose ^ that question. 
Chowdhry. Upon the best consitlf raf ion which tlieir {..ordship.s 
have bee/) able to give to this Hihbahnamah^ tliey are 
of opi'niou, that it provides only a ^species of trust for 
management, and that it does not interfere with tlje 
devolution of the estate, according to ihe ordinary 
law of succession, under the Hindoo I.aw. The Deed 
was executed by Gooroo Pershand Surmah in the year 
18.^3, at a time when he states himself to have been 
not only suffering from corporeal illness, but to have a 
purpose of going to reside at Benares^ and, therefore, 
from his thf5n circumstances there is ground for the 
argument of Sir Roundell Palmer^ that he meant to 
provide lor the management of the estate, not only 
after his death, but during his life, and that seems to 
their Lordships to be the true construction of the 
instrument. The learned Counsel for . the R-.spondent 
have laid some stress upon the (fireciion, “ you shall 
perforn\ the ceremonies of Shradh, 8tc., according to 
my means,” and have contended that that implies a 
charge to the person to perform the funeral cere¬ 
monies of the Donor, and, tli retore, must be taken 
to imply a change in the course of succession to his 
estate. 

Their Lordships, however, are of opinion, that the 
words “ Shradh, See.’* are somewhat wide and am¬ 
biguous, and that if the Hibhnhnamah be taken, as they 
think it ought lo he f^aken, to be an arrangeni- nt pro¬ 
viding for the inanag nient of everything from the date 
of it, during the life of the Donor himself, it may 
be taken to refer to, certainly to include, those family 
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religious cerejnq,nies winch Gou^'ce Pet shaud Surmah 1869 

himse-lf would, from lime to time, if he remained in' Raj^LoiThb* 

his I’.oine, and in posses;!iion of iii^ strength and facuU 

ties, be bound to perfJj.nn. Gokool 

Chunokr 

I'hcv, "th* ref.>r**. cannnt ifive to those words the Chowdhry. 
force v\hii h, it !»;n l>een’eunteiKled, ought to be given 
to the Ml. 

ri'.at being thnir I^'"dship,s' view of tlie constr^uc- 
tion of the llibbtihn:i‘nah, it may be convenient here to 
consider what liaM be. n 'll ; course of the succession to 
the property. If the s\icce-sion whs not ahered by 
tfie Deed, then of coiir>e, upon t'u Donor’s tleatVi, 
his two Sons became entitled to liis estate, d'hosa 
Sons are shown to have survived him. £ach is also 
sliown to have died in the lifetime of* his Mother, 
and to have died childless and under age. The 
consequence of tltat is, tliat on the death of each, 
hi*, inierfst would have passed to hi'< Mother, and 
that Moohundo Chunder^ wlio Wfis the adopted .Son of 
tfie Testator’s Nephew, became, on his adoption, the 
collateral he,ir o-f eaeh Son, suojiict to the interest 
of his Mother, d'le result, of cour.se, is, tlidt upon 
the death of the Widow, Gouree Dahedy Mookundo 
Chiinder became e-ntitled to a present interest in 
the propf^rty, waich is the subject of this conten¬ 
tion, unless i^ can be shown tiiat that property has 
been validly passed by the act of alienation, which Is 
the subject of the s«it. 

Their Lordships have next to consider, whether 
treating the D“ed of sale as one executed oy women 
having o'nly the limited interesf of Hindoo females in 
property which they take either from their Hu.sUaud or 
t’leir Sons, the transaction can be supported upon .'uiy 
of the gro.mds on which such a transaction is n cog- 
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1869. fiized as valid by the Hindoo Law. The law upon the 

Raj Lukhbb is well ascertained, and has been e>lablished 

Dabka jjy many cas* s. Some question has been madf* at the 

Gokool Bar as to the right of a person, vvlio is a presumptive 
Chunubk ... . . , . 

Chowdhry. ‘**^**' reversion to question such a transaction ; but 

their Loriiships, if it were necessary to decide the 
point, would find it exiVemi-ly dilficult to overrule the 
ma,|iy cases in winch tliat right Ins been more or less 
recognized. But in the view which they have now 
taken of the ffihhnhnatnah and of the present right of 
Mookundo Chundery upon the death of Goufee Dahea^ 
to enter into posse.^sion of two annas of this property, 
ii rially is not necessary, in order to support the suit, 
to express any more decided opinion upon that question, 
rhc'ii, upon what grounds are we to treat this 
transaction as valid ? The statement upon the face of 
the Deed of sale is, that the property was sold in order 
to liquidate the Ilusbind’s d'bts. It recites, “Now, 
our Husband's debts not being paid, the liabilities 
are being gradually increased by loss in interest. 
'I he debts of the Creditors cannot be liquidated at 
once, b)* the profits of the above zemindaries, particu> 
larly the debts of the time of our Husband for wfiich 
we had made an Instalment fiond in Court in our own 
names with the Creditorii, Narain Chunder Doss and 
others. Nuw, that money not being paid, the above 
Creditors are about to have all our zemindaries sold 
by auction by putting in force the said Instalment 
Bond in Court.'* Therefore, there is a clear allega¬ 
tion that the transaction was entered into for the 
purpose of defrayii\^ the debts of the Husband, 
including ai particular debt, secured by an Instalment 
Bond, and an agreement made in Court, and under 
the threat of an immediate execution against the 
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lemindaries \ % ibough the Deed goes on to say, that it; i8(^ 
was executed for the further purpose of performing Raj'Tukmbb 
the Skradh^ &c., of their Husband at Gya. Dbuka . 

It is not easy to see why, if the case so stated was Gokool 
* ^ . Chundkr 

true, there should have oeen any difficulty in giving Chowdhkv. 
far more satisfactory evidence of it than has .been 
given in this suit. There is the reference to an agree¬ 
ment in Court, there is also the reference to a threat 
of ext'ciuion and to the Instalment Bond w'hich con¬ 
stituted the debt at least of Narain Chundcr Doss. 

These things, if th».y had any real existence, were 
presumably capable of bein^ proved. * 

But what has been the course of the litigation ? 

The burden of proof was unquestionably ot^ the party 
seeking to support the transaction, that is, the present 
Respondent. But it is an admitted fact, that in the 
Court of First Instance he gave no evidence in support 
of the transaction except the Deed of sale itself. In 
that state of tljings the Principal Sudder Anteen 
very properly decided the issue against him. 

The case, then, went to the High Court by appeal. 

When the appeal was heard in the first instance, the 
High Court, with some variation in the form of the 
Order, coi-firmed the decision of t)ie Principal Sudder 
Ameen. There was then an application for a review, 
and a suggesUon ina ie upon that application, that 
the Respondent had been shut out by the Principal 
Sudder Ameen fr^m giving the evidence which he 
was ready to give in the suit. Tlie judgment of the 
Principal Sudder Ameen contains distinct statement 
that no such application was made. He says, " It 
was indispensable, however, that he should prove that 
the sale was made to pay the Husband’s debts, and 
the debts couLiacled for his funeral obsequies, but he 

XII 1-31 



CASES IN THE PRIVY COUNCJt 


i 26 


1869. 

Ra] Lukhbb 
D'ab^a 

V. 

Gokool 

Chundbr 

CrtOWOHRY. 


,ha8 filed no decree of Court, nor any other voucher 
proving these points. He has not applied for a sum¬ 
mons in the name of any Witness wlialever. He has 
not even named a single Wllnc/^s, nor adduced any 
description of evidence whate/er.” Ceriainly it appears 
somewhat singalar that, if the learned Judges of the 
High Court had no other contradiction of that solemn 
and direct statement upon the face of the judgment of 
the r.x>wer Court that no evidence had been tendered, 
they should have acted upon the very wild story told 
by the Witness, Gooroochurn Odheekary, and the copy 
cf a petition said to have been made from an original 
petition lost in the extraordinary manner in which 
that Witue^v' states it to have been lost. It may be 
that the learned Judges did ascertain by reference to 
the Principal Sudder Ameen or to the proceedings, 
that evidence had been offered and had not been 
taken, but certainly there is no constant of anything of 
fhe kind upon this record ; they seem to have acted 
solely upon the singular evidence to which 1 have 
just Averted. 

Their Lordships, however, think that, whether it 
were right or wrong in the appellate Court, in those 
circumstances, to admit the additional evidence taken 
before it, it would not be right for their Lordships to 
exclude Chat evidence from their consideration; and 
they wifii, therefore, consider it as if there were no 
objection whatever to its admission. 

The material portion of the evidence taken on re¬ 
view is the depositioii of Kkadem Ally, who describes 
himself ^'^ihtjemmddar of Gokool Chunder Chowdhry^ 
Che Respondent. He gives a very detailed account 
of the execution of the Deed of sale and of the^pay-i 
ment of the money, which he professed to have been- 
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made at the time ol the execution of the Deed,'^he i86p. 
states in parlfbufar, that he was a witness to the pay-* 
ment of Rs« 9,500, part of the consideration-moneyi to Dabba 
Sree Narain Dost:, M^ihajun^ upon account of the InstaU GoKoot 
ment Bopd. Although he had not mentioned Srce Choitdhm. 
Narain Doss, in the. fir^t instance, as among the parties 
present, yet he does distinctly ^ate that he wasprfesent. 

^*JSree Narain Doss, who had taken Rs. 9,500, was pre¬ 
sent there. Scoinl, Talookdar, had given him the said 
Rs. 9,500. Oi» the said Sree Narain Doss returning the 
Instalment Bond, Seetul gave it to the Thakooranies, 

On my Employer asking for it they did not give it.” ^ 

Here, then, is very specific evidence of a transac¬ 
tion which took place many years ago; but the sin¬ 
gular thing is, that when it is contrasted with the 
statements of .the Respondent himself, it does not 
tally in any degree with his recollection of what 
passed on the occasion. His statement is, that the 
price of the property was paid in order to pay off the 
debts of Mahajnns, but he does not recollect the 
debts of what Mahajunswetei paid, and he says, “ I gave 
Gouree Dabea ?ind Surbo Mungola Dahea the. money 
myself.” The learned Judges of the High Court 
seem to have thought that in that conflict of evidence, 
it was impossible to give the credit to Khadem Ally 
which they otherwise would be disposed to give. Their 
Lordships thidk, that when in a case in which the 
party himself having an imperfect recollection of the 
transaction, and having seated that he paid the money 
to the Vendors personally, a Servant—a Jemmadar-^ 
comes foBward, after the decision of the case by the 
Court of First Instance and the Court of appeal, to make 
out this elaborate proof of payment of debts to Sree 
Narain Doss —the least that can be said of evidence 
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1869. so given, is that it is wholly untrustworthy. Nor does 

Raj Lukhbb deposition of the other Witness, ‘also a Servant, 

Dabra deserve more credit. The learned Judge**, however, 

Gokool finally^ j^ecided the case, paitly upon the mere fact 
ChoHdkr ' . ' 

Chowdhky. that yugftut Ram was an attesting Witness, and must 
therefore, be taken to have Ueen a concurring party 
to the transaction, and partly upon the corroboration 
which they seem to think that fact afforrled to the 
evidence of Khadem Ally, Their Lordships cannot 
see how the one can be any corroboration of the 
other. The fact that Jug^rut Rant attested the Deed 
is perfectly consistent with the fact that Khadem Ally 
is a tutored Witness brought forward at the last 
moment to depose to having seen what he never saw. 
Again, with respect to the effect of the attestation of 
the Deed by it seems to their Lordships 

that the learned Judges have attached to that circum¬ 
stance a weight which it really does not possess. 
Their Lord>hips do not mean to impugn those autho¬ 
rities which laydown that a transaction of this kind 
may become valid by the consent of the Husband’s 
kindred, but the kindred in such case must generally 
be understood to be all those who are likely to be in¬ 
terested in disputing the transaction. At all events, 
there should be such a concurrence of the mennhers 
of the family, as suffices to raise a presumption that 
the transaction (was a fair one, and one justified by 
Hindoo Law. That it can be, as Mr. Field seemed 
to put it, a presumption of law in the sense of pras- 
sumptio juris et de jure,” their Lordships do not think. 
It is, no doubt, an element to be taken into conside¬ 
ration, and deserving of coi.siderable weight in the 
estimation of all the evidence ot the transaction . And 
one of the difficulties of allowing the present decree 
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to stand is, that this point, which w^as raised at the 

last momenit, •was decided upon the proof, by thp Lukhii 

production of the Deed of sale, that Ram was Dasica 

an attesting Witness to it. The point had never been Gokool 
, ' • , . j ‘ Ghundbr 

raised before. The opposite party has had no oppor- Chuwdhrv. 

tunity of examining Ram as to the cir..uin- 

stances under which he became an atteaiing Witne-s, 
or W'hat his understanding of the transaction really 
was. The utmost that the Judijeg ought to have 
done in that state of things, was to remand the case 
to be re-tried, for the full consideration of that ques¬ 
tion. 

Their Lordships cannot aflfirin the proposition, that 
the mere attestation of such an instrument by a rela¬ 
tive necessarily imports concurrence, ft might, no 
doubt, be show'n by other evidence that wl*eu he be¬ 
came an attesting Witness, he fully understood what 
the transaction was, and that he was a concurring 
party to it, but from the mere subscription of his 
name that inference does not necessarily arise. But 
considering who Ram was, and what the 

circum.stances of this family were, their Lordships are 
further of opinion, that his concurrence would not, in 
this case, be sufficient to set up the Deed. In the 
first place, it is not proved, though on the other 
hand it certainly is not disproved, that at the date of 
the executioin of this Deed, which was executed before 
the', adoption took place, Jugfrut Ram was the next 
heir in reversion. He was unquestionably a very 
distant relation, and although he appears to have 
taken a^considerable part in tl|e mana;;ement of this 
family, and even in the adoption of the Plaintiff, he 
is not proved to have been the next heir. On the 
other hand, the very fart of his roencction with tl/c 
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i 96 g. family leads to the presumption that he knew that 
Ra} Lukhbs the present Appellant had the power’given to her by 
her Husband to adopt a child, and that, therefore, 
his interest, even if it exisCed, as next reversioner, 
was in all probaVniity, likely to be defeated. There¬ 
fore, if his concurrence were proved, it would not 
amount to such a concurrence by the Husband’s 
kindred as, in the opinion of their Lordships, would 
have defeated the Plainiiff's claim. Their Lord* 
ships have already said, that if anything could have 
been made of that point, it would have been rather a. 

reason for a remand of the cause, to be tried upon 

( 

such an issue, than for thee immediate decision of the 
case against the Plaintiff; but in their Lordships’ 
opinion, there was no ground, in the circumstances, 
for such a remand, because such an issue had never 
been raised upon the pleadings, or in. the earlier 
stages of the cause. The case of the party who 
sought to support the validity of this transaction was, 
that the sale had been made for particular purposes. 
He gave no evidence of that. He did not, by any 
suggestion in his written statement or otherwise, put 
forward the concurrence of y^ggut Ram either as 
supplying the want of proof of the existence of the 
debts and the necessity of the sale, or as a cor..sent 


equivalent to such proof. 

Their Lordships are, therefore, of opinion, that 
the decree which is under appeal must be reversed; 
and the only question is, what should be the form of 
the Order to be made? They have been furnished 
by Sir Roundell Palmer with the minutes of the 
Order which he thought he was entitled to claim; 
and to some extent their Lordships adopt those 
minutes. They think that the minutes si«oul(i 
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stand thusDeclare that the Deed of the 16th 
of Novembery 1845, was and invalid as against 
Mohesh Chundet and the Appell.uit as his heir, and 
declare that Mohesh Ch^tnder became, on the death 
of the Widow, Gourec Debio, and that the Appel'ant, 
as such heir, is now entitled in possession to one 
■lOiety of the four annas, and order that the Re¬ 
spondent do deliver up to the Appellant such moiety, 
and do pay to her the profits thereof received since 
the death of Gouree Debia.*' 

Their Lordships will, therefore, humbly advige 
Her Majesty to allow the* present appeal, to reverse 
the decree of the High Court, and to^direct that, 
in lieu thereof, a decree be made to the effect above 
stated, and further directing that the Respondent 
do pay to the Appellant the costs incurred by the 
Plaintiff in both the Courts below. The Appellant 
must also have the costs of this appeal. 


1809. 
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On appeal from the High Court at Fort William^ 

in Bengal. 


30th Nov., 
1869. 

The prln* 
etple with re* 
spect \QB«fta- 
fiiMpurch ases 
between 
Hindoos, laid 
down in 
,iQopetkrist 

‘ ^otain V. 

Cungaper- 
9aud Gosain 


In this appeal the suit was brought by the Respon¬ 
dents, the Widow and Daughters of Waez Alt, the Son 
of the Appellant, the Defendant in tiic suit, to oust him 
from the possession of certain shares in cliilerent mou- 
zahSf or villages, together with mesne profits, which 
mousahs were alleged to have been the absolute pro¬ 
perty of Waez Ali. The object of the suit was, first, 
to obtain'* a declaration of the title of Waez Ali to 


(d Moore's 

Caa‘e^^3) is ® Present :-^Meuibers of the Judicial Committee —The Right 

appli- Hon. Lord Chelmsford, the Right Hon. Sir James William 

^mUar’trans* Colvile, and the Right Hon. Fir Joseph Napier, Bart. 

actions be* dsswsor:—The Right Hon. bir Lawrence Peel, 

tween Maho* ’ 

medans. 

Lands purchased in the name of a Son, held, on the evidence, Furaee 
or Bntaiwt^ m trust for his Father, who paid the consideration*money 
for the purchase, ^’^d was in possession. 

SemUei there' is uo presumption of an advancement, by the name of 
the Son being used as Purchaser, other than in the case of a Stranger 
being used. ' 

Although the Judicial Committer adhere to the rule not to disturb 
the findings of two concurrent Courts inupon a question of fact, 

3Wt such rule does not prevail, where the Courts in India have never 
dealt with the real question raised by the issues, and have drawn wrong i 
inferences from the evidence. In such a case the Court of ultimate 
appieal will disregard those concurrent judgments, and decide the case 
upon the evidence contained Ift- the record. 
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the villages ; and secondly, to establish, in their repre¬ 
sentative chaTacter, as Wacs All's heirs, the Respon-* 
dent's claim to the mouzahs^ to the exclusion ol the 
Appellant, both as tha Purchaser, and as one of his 
Son's lVaf£ All's, heirs. 

The principal question raised was, whether JVaejsAll 
(as conteinled for by the Plain^ifTs, the Respondents) 
w^s the actual Purchaser, and as such took an abso¬ 
lute bcuelicial interest in the mouzahs. Some of tlie 
conveyances btdng made in his name, and others 
in the names ol members of the Appellant’s family; 
namely, ol hi^ Wife and his Son-in-law; or whether^ 
IVaez All's, as well as the •Aj)p(;llant’s Wife and Son- 
in-law’s names, were not used in the Conveyance's, 
Furzee or Bcnanmc, {Lc. in tru^t) for the Api)ellant, 
according to the custom or usage of the Country, as 
was insisted by the Appellant. 

The case of the Respondents [rested upon the 
fact,, that U^aez All’s name was used jointly, with 
the names of the. Appellant’s Wife and .Son-in-law, 
in the Conveyances, and that they were so entered in 
the Collector’s Books. There was no evidence a^Jduced 
by the Respondents to prove that Wacz All had any 
ineans of his own to make the purchases in (pjcslion, 
or that he had obtained from any other source such 
means, or that he was, in fact, the person who had 
made the purchases. 

On the other hand, the Appellant contended, that 
the Mouzahs were purchased by him with his own 
moneys, for himself and for his own exclusive use 
and bciiej^'it, and that the Conv<;yanc<;s were t.tken 
by him in the Furzee or Benumce names of his Son 
and of his Wile and Son-in law; and, further, 
t^t he had been in exclusive possession and enjoy- 
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It appealed ^I'oin the evidende, that, on the 24tb 
of Septnuher^ *’^ 30 ; the .\j.^pel!ant {iLircliasod certain 
shares in I he Chiiv’crpore Klioord, which he 

paid lor out of his own ynoi.eys. and took the Bill of 
Svile, or Conveyance thereof, not in his own name, 
but in the Furzec or Bcnamce names of his Wife 
(since deceased), and his Son, H'aez /I//, also since 
deceased; and the nominal Purchasers’ names TrVere 
recorded in the ('ollector's Books. On the i8lh 
of April 1848, the Appeflant also purchased cer¬ 
tain other, shares in mouzah Mnhdoomporc Bheka^ 
and Chuck Komaloodcen in Ptrtfunnah Noizhutpore 
Btilleah^ being other portions ot the property in 
suit, including the ri<’^ht of tlie rent;- of certain 
AJalikana lands, the consideration-money being the 
sum of Ks 3,675. Of the above a c[-a?iuas undi¬ 
vided share was declared in the Bill ot sale to be 
sold to Sayyud Ftdah Alt} the Son-in-law of the 
Apptliant, and the remaining 4 annas undivided 
share to be sold to his Wife and Son, which Bill of 
sale wa.s made by the directions of the Appellant ta 
them, their names being used luirzcc or Dcnamcc for 
him, the actual Purchaser who paid out of his own 
moneys the consideration-money aforesaid to the 
Vendors. 

It appeared al.so, that a suit was instituted some 
time afterwards, in the Civil Court of Patna, by 
one Sheikh ll illayut liossein, who died pending 
such suit,, and Sheikh Dilawnr Ali, his Father and 
heir, was substituted as Plnimilt, against the last- 
m«ntk>ned Vendors, and the three nominal 
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chasers of th^ last-mentioned property. The Plain- • 
tiflE in that suit claimed a right of pre-emption in 
respect of that property,, and sought on that ground 
to set ar.vl cancefthe Pill of Sale, and that he 
might be .•l!i>\ved instead •to become the Purchaser. 
The Deh luianls, the Vendors, hj' their answer, stated 
that the Appellant was the reaf Purchaser of the pro¬ 
perty ill (piestion, although the Deed of Conveyance 
was in the names of his Wife, Son, and Son-in-law. 
The other Defendants, iIk* Wife, Son, and Son-in- 
law, by their answer, admitted that they had nothing 
to do with the property, as they had not paid for it, * 
or were ever in posse-ision. The suit was afterwards 
compromised. ^ 

On the aSth of Decembery 1848, the Appellant 
purchased shares of mouzah Kkordy Uslee, moit- 
xah Kurrura^ mouzah Puchlea Chucks tnouznh 
Muckhdoom Chucky and mouzah Moorad Chuck 
DakhleOy in Pergtinnah Afussondiiy Zillah Pafun, 
and took the Convcyiance or Hill of sale thereof in 
•the Furzec or Bcaamce names of IVacz AH, and his 
Wife and Son respectively. 

After his Son’s death, the Appellant, being desirous 
to have a formal declaration in writing from tin; 
Daughters of his Son, Ware. AH, witli re.>perl to tin; 
several Bills of sale and purchases afort'said, made by 
the Appellant in the 7 ^///.c'ee or/•’-niinn s afore¬ 
said ; and, also, a formal renun. ialion on tln ir parts 
of all right, as two of Ihe Inirs of their deceascrl 
Father, under the Furzec C(ui\i yam « a[)[>lied to 
them and tlleir Mother, to execute* an Ikraruntuah. 
Accordingly, on the '7th of October, 185.'’, an Ikrar- 
namah was executed hv one Lalla Jugiu> Latl, under 
2l Mookhtarnamah ({mwi i of attorney), dul\ attested 


Moi'i.vik 
S.WYiin 
UZMI'K Al.I 

7 '. 

Mi'S.siimat 
Hkhkk I'l.TAr 
Fatima. 



1869. 

Moulvik 
Savyud 
U zHUR An 

V. 

Mussumat 
Bpbkit Ultak 
Fatima, 


casks tn the privy council 

and fjrantnd and slpjaed by thp two PaugiUet's, pre¬ 
viously with the consent of, and attested by, their 
Mother. 

I 

Ki^ht years afterwards the present suit was brought , 
by the IvrspondentB, the ‘W idow and Daughters of 
Waec AH, in the Court of the Principal Sudder 
Amcen of Zillah Patna, against the Appellant, 
in which they claimed the estates conveyed * to 
IVaez AU, as the heirs of IVaez Ait. There 
WMS no allegation in the plaint that the shares, 
or any of them, were purchased with the moneys 
of Waes Alt, or even ..that the purchases afore¬ 
said, or any of them, were made by him. By the 
plaint it*'was submitted, that the acknowledgment 
and admission of Furscc in the suit of Sheikh 
Dilawar AH, was of no avail; and that the statement 
therein of the lands being Fnrzcc was altogether 
unfounded. The pl.aint also alleged, that the Ikrar- 
namah was fraudulently prepared^ by the Appellant, 
without the knowledge of tlie fiisV Rf'spondeni, llltaj 
Fativia, and while the other two Respondent.s, 
Amantool Fatima and Bintool Faiima, vveie Minors. 
The plaint charged the Appellant with having forged 
and affixed the seals of the Respondents, Ultaf 
Faiima, and her two Daughters, to the Ikrarnamah, 
and with having retained the profits arising from 
the estates any .shares since the date of the instru* 
ment, and prayed for possession and inosne profits. 

The answer of the Appellant stated, that the 
mouzahs were never purchasrd fn’ AH, and 

that he had no connection or concern in the possession 
of thelpropcrty; that he was afilicted with leprosy, 
and had to be maintained by the Appellant, and that 
the Appellant wa.s the real rurchascr and the prayer of 



ON APPEAL FROM THE HAST INDIES. 


237 


tlie consider.ition-monpy, and pos.se‘s««or of the pro¬ 
perty. The an'^wer ihfn w^-nL on to state the several 
purchases made by^him; and that he caused the 
Conveyances to be written out in the fictitious names 
of his* Son-in-law, Wife, and Son. '1 he answer aKo 
pleaded the acknowh'dijment of the fact of tin.' hnrsce 
or Bcnamce transaction of* the last-rientiojied three 
persons, in the joint answer fibul by them in the suit 
of Sheikh Dila':rar AH aforesaid ; and the answer, 
also, pleaded that the abov»’ couHideralion-tnoiu'y for 
the purchases of tln^ propertv was paid by the Appel¬ 
lant, and that, as proof (d his heino- the real I’urch^ser, 
he stated that he had kept the titlc-dt^eds relatinjj to the 
estate in his possession. The answer .ijso stated, that 
\\\f' Ikrarnamah was wriltc'U by tin- Respondents, when 
Amnntoot Fatima was a^ed eii^hteen yt'ars, and Bin~ 
tool Fatima was atjed twelve years, with the consent of 
the other Respondent, their Mother, and submitted 
that minority of females e*xtendi;d to the nintli y(.*ar 
only; and denh'd that lie had ever j^ot a?iy seal 
ensjraved, as alleiif-d in lh»- plairit, f)r tliat he h.id done 
any fraiidnlent act, in resj)e< t of the Ikitarnamnh. 
He also stated that he was liimseif one of the heirs 
of his deceased Son. 

Th(b issut's settled bv the Court were as follows; 
—First, was iyae .7 AH, tin.* ancestor of the FlaintifTs, 
the. real Rurchaser and in [)osse'.sion of the property 
in disputi', or Moulvic Sayyud t/rJiur Alt, the 
Defendant? and secondly, was the Ikrarnamah set np 
by ilie Defendant genuine or not ? Amon" the jjroofs 
of the* Appellant were the .'tnsw'T of Syud Fedah 
Hossciii, and others in the suit of Sheikh Willayul 
Ilossein, and also tlu* other answer in the same suit 
of the .Son-in-law, Son, and Wife of the A{)pellant, 
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^ i86^. ^ in which it was admitted that the Appellant w'as the 

Moulvie real Purchaser of the properly, and had paid for the 

SaVYUO r f , 1 , 

UzHUR Ali same out of his own moneys, and had taken the Bill 

Mussumat disclaiming^ all beneficial 

BbbekUltaf interest therein, bein; o\\\y Fnrzee\ in Jk 'arna- 
Fatima. , , , . , ■ 

man saujjht to be set aside ; and the two K.^hooLats, 

The evidence of the App^dlanl consi.sJ. d of the 

attesting Witnesses to the //’/'«,'/otiier 

attesting Witnrssis to lii<‘ ' i.i.. .; in-lii-moiit, an-,! Bills 

'dSali-, tiu'-ii; w> ro oili-.-r \\ JU'.O'.'- ■- ''.ho were 

'"Namine'!, Lira) pnivod th-, i;ii!. i,| 'ip-.ll'int 

fi'iiig the I.[lid ;.<:*■ es-or e-f lands, 

.'’ij'l •'( hi.- ti l/’If',!; j urt ii i-.i life t,'inie witli, or by 

hi< ur. ill^ own moneys, and having caused the 

Conveyances to be taken in the names aforesaid 

Fur zee or Benamce merely ; that the late Wacs Ali 

had no means of liis own, and was, as well as his 

Wife and Daughters, entirely dependent on the 

Appellant for su{)port^ with whom they resided. 

The hearing took place before the principal Sudder 
Amcen {Mahomed Hancef Khan, Bahadoor) on 17th 
of ApriU i-Bbi, and by his judgment, he decided that 
the Plaintiffs were entitled, on the inference he 
drew from the Ikrarnamahy and that the Appellant 
was not the real Purchaser. 

The Appellant appealed to the Civil Court of 
Patna. 

The hearing of the appeal took place before 
Mr. Edgar Frederick Laiour^ the officiating Judge, 
of that Court, who by his judgment, ordered that the 
decree of the Principal Sudder Ameen should be 
affirmed with costs, without going into the evidence and 
admission in the suit of Shetkh Willayiit Hossein^ ignored 
by the Court below. The grounds fot this Order in 
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affirmance of, the decree, as stated in the judgment, 
\\'ere:—First, in relation to the first issue that tfie 
proceedin>ys before the Court proved that the Appel- 
lant, during his Son’s lifetime, purchased property 
in his •Sou’s name, apd had always acted as if his 
Son was the real proprietor of the estate. That the 
conveyances were drawn is the Son's name, and as 
long as the Son lived he was considered and treated 
as the real I’urchaser. And further, that it was 
urged by the Appellant that all the property pur¬ 
chased hy him was purchased in his Son’s na ne, 
bui with his own funds, which was probably tfe,; 
case; and that if the Appellant had imagined his 
Son would have died during his lifeUrnc, the pro¬ 
babilities were he would have purchased in his own 
name. That, as it was, he had purchased property 
in the name of his Wife and in the name of his Son. 
Secondly, in relation to the second issue, involving 
the execution of the Jkrarnamah^ the judgment 
stated, that as the Ap[)ellant would not state wht n 
his Son was married, the assertion that the 
Paughters left by Waas Ali were minors^vhen the 
documents in question were prepared, must be con¬ 
sidered as proved—and that as the Principal Sudder 
Ameen had cancelled those documents, and had de¬ 
clared the Appellant entitled only to his share in his 
Son’s property as heir-al-lavv, the Civil Court hel<l 
that his decision was rpiite correct, and ( oiilinned the 
Orders of the Principal Sudder Ameen with costs. 

The Appellant entered a sjjf-rial .ippeal against 
this decree to the Pligh Conft at Calcutta, and 
in his petition .stated three .pouiols of appeal, 
—First, that, on ‘--r the circumstance, the Plain¬ 
tiffs’ predecessor himself had admitted and ac- 
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knowledged the reality of the purchase by Appellant, 
ii'i the suit of Sheikh Willavut llo^sein\ and that, 
contrary to that auniission, the allegation of the 
Plaintiffs regarding the reality of* their predecessor’s 
purchase cuuld not be adrr.ilted by the Court, either 
under the Mohammedan or the. Regulation Laws. 
Second, tliat in cases of dispute about the real or 
ostensible nature of a purchase it was necessary to 
intjuire and investigate into the payment of the pur¬ 
chase-money and the jjossession and seisin of the 
subject ol sale, and that Lower Courts were not 
riglrt in decreeing in lavour o( llue IMaintiffs without 
any regard or attention thejeto; and third, that from 
the decision of tire Judge himself, it was established, 
that the disputed property was purchased Irom the 
private funds of the Appellant, iii the name or iVaez 
All, and therefore, that the passing of a decree in 
favour of the Plaintiff was opposed to law and 
justice. 

The hearing of the appeal took*place on the 6th 
of l^ebriuiry, 1S63, befote Sir Chief 

Justice, and Mr. Justice Kemp, two of the Judges 
of the High Court. 

By their judgment they stated as follow^s :— 
“'I he question in this cast* arising between the 
Son's Widow and the Fatlier, is, w'hether the pro¬ 
perty was the Father’s or the Son’s ? Alter the 
Son's death, w'lu-n the Son cannot come forward as a 
Witness, the Father says that the property which 
was- conveyed to the Son. and apparently paid 
lor by him. was jiniid lor with the Father’,s money, 
and that the conveyance was to the Sou, and 
in . his name, Bcnamec for the Father. Tlie 
Judge ha^ found that the property was ^the Son’s, 
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and not the Father’s, and consequently that the 
Father is entitled by inheritance to a share only! 
We cannot say that the Judge was wrong. The 
question was pure?y one of fact, Which cannot he 
dispuied«in a special a|:^peal. if persons will conceal 
in their Conveyance • the real state of facts, and have 
their own property conveyed benamee, it matters not 
for what reason, whether for the purpose of defrajld- 
ing their Creditors, or for any other pnrpose, they 
have only themselves to blame if the Courts, acting 
Upon the Conveyance as they find them, commit a 
mistake in awarding the property according to the 
Conveyance, though it m*ay be contrary to a secret 
understanding between the parties then^elves. The 
appeal must, therefore, be dismissed with costs and 
interest.” 

The appeal was from this decree of affirmance. 

As the Kesponctents did not appeal, the appeal 
Was heard ex parte. 

Sir R. Palmer^ Q. C., and Mr* Leith^ for the 
Appellant. 

In truth there are but two judgments agaifnst the 
Appellant, as the special appeal to the High Court was 
founded on a mere question of fact, and not of law. 
That Court was, therefore, by the Civil Code of 
Procedure Act, No. Vlll. of 1859, sec. 372, incoin* 
petent to entertain such an appeal. The Courts 
below have proceeded upon inferences, and disre¬ 
garded the evidence produced by the Appellant, 
which conclusively showed that the transaction was 
Furzee, or trust, the lands havhig been purchased 
hy the Appellant, with his own moneys, and that he 
had been in exclusive possession and enjoyment 
thereof. Such a tran.saction is the common practice in 
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Indiat Gopeekrist Gosain v. Gun^apersaud Gosain {a\ 
'where the authorities regarding Benatnee Iransac*# 
tions arc collected t(^). The fact that the name of 
the Purchaser recorded was that of the Appellant'* 
Son, or that the money in the Bill of sale was men¬ 
tioned as paid by him is not conclusive of ownerships 
Chowdry Deby Persad^yf. Chowdry Dowlui Sing («■). 
The onus of proving that the purchase was made 
by the Appellant in the name of his Son, Waes 
Alt, and Other members of his family not as Furzee 
or Benamee, but for the absolute us?e and benefit 
of his Son, lay upon the Respondents, wlio fa led 
to prove the *^sme. Indeed, Wacz A/i, in a suit 
by Sheikh ,WiUayut Hossein, acknowledged that the 
purchase of a pinion of the property claimed was 
made in his name, and in the name of others, merely 
Fur zee or Bcnamee for the Appellant, bis Father, for 
he disclaiiiH d all right ti , and iiitr;t:.st in, the property 
so purchaseil, and as iln* Kcspoiulcua claim title as 
Waea Alt’s heirs, ihey are estopped from denying of 
disputing the title of the Appellant in respect thereof. 
The decrees of the Court below cannot be maintained. 
The Principal Sudder Ameen, in his decree, instead of 
Hiijudicaiing upon the evidence, rested his decision 
in favour of the Respondents' claim enlir* ly upon a 
Weak aud unsound inference, or presumption, that 
the Appellant was not the real Purchaser of the pro¬ 
perty, which he assumed from the fact that, after the 
death of the Appellant’s Son, lie had, as he supposed, 
fraudulently taken from the two Respondents the //fcrar- 
namah ; but that inference was rebutted by ch^ evidence. 
The decree of the officiating Judge of Patna wrongly 

(it) 6 Moore’s Ind. App, Cases, 53. {i) Ibid., p. 69-71. 

tf) 3 Moore's Ind. App. Cases, 347. 
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affirmed the ^decjree of the Sudder Atneen, though not iMgt 
on the same grounds; the Officiating Judge held 

rightly, from the evidence, that it had been proved Sayyud 

® ' , • , ^ UzhurAli 

iu the suit that the App^^llunt was tlie re.il Purchaser, 

but neutralized such fijiding by holding that the jj^EnKsULTAr 
Appellant had always ‘acted as if his Son was the f’ATiMA. 
real proprit'tor, and that he was treated as nuch, which 
cohclusiou w.'iii coatriTry to the evidence and adm^- 
sions. The decree of the High Court is wrong in 
stating that the Otficiating Judge had found, that the 
property was the Son’s and not his Father’s, the Appel¬ 
lant’s, which was not the fact. Again, the decree noir 
only gave undue weight to, and drew an erroneous legal 
inference or presumption from, the 'act that the Con¬ 
veyances were taken in the name of the Son, and 
entirely ignored the well-known custom of the Country 
in respect to Furzee or Benamec purcliases in. the 
name of a Son, or other member of tlie Purchaser’s 
family. It is now an admitted principle of .(ndian 
Law, that no |)fesuinption of advancement arises from 
the u.se of the name of a son, any more than the 
use of the name of an entire stranger, but cAi the 
contrary, that the prt-surnplion arises that the trans¬ 
action i« Furzee or Betamee, a frnst for the person 
paying the consideration-money, until the contrary is 
proved. 

Their Lordships’ judgment was pronounced hy 
The Right Hon. Sir James W. Colvile :— 

In coming to the conclusion which their Lord- 
ships have come to in Ibis case, they feel that they are 
not departing from the wholesome rule—that, unle.ss 
they are clearly satisfied that the finding of two concur¬ 
rent Courts in India upon a question of fact was wrong, 

$uch finding will not be disturbed here. For if the 
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judgments in the Respori<!ents’ favour carefully 
exi^mined, it will appear, either that there has been 
no finding at all of the facfs which it was necessary 
to find, or that those fa ts have been found in favour 
of the Appellant. Their Lordships may dis'miss the 
judgment of the High Court with the respect due to 
that Tribunal, by saving that the leanted judges 
who then sat, appear to have conceived,^rightly dr 
wrongly, that the question in dispute between the 
parties was one of fact, and that they, under the rules 
which regulate the hearing of special appeals, had 
no jurisdiction to distuib the finding of the Court 
below. 

Then, wiirh respect to the first judgment—the 
judgment of the Court of First Instance—it appears 
to their Lordships, that the Judge never dealt with 
the real question at issue between the parties, namely, 
the question, whether this property was held Benatnee 
by the Son and Wife of the Appellant, or whether 
it was held by those persons beheficially, and for 
their own interest, and in tl>eir respective shares. 

There were two issues before the Court, one of 
which seems to be not very accurately framed. It is 
in terms, whether the Ikrarnamah was g^-nuine or 
nor ? which apparently is meant to raise the question 
whether it was a forgery or not. 

The real question between the parties and that 
which appears to have been decided by the Judge 
was, however, whether the parties who executed, or 
purported to have executed that document were, at 
the time when they so executed it, infants or of 
full age. The Principal Sudder Ameen has found 
that fact against the Appellant; and the learned 
Counsel at the Bar have not called upon us to inter- 
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fere with ^at.finding. But what was the inference 
which the Principal Sudder Ameen drew from the 
fact so found? It was that this document, which 
was a mere declaration of trust, and a document 
intended only to facilitate the mutation of names, 
f.e. the traiisler of the* property, into the name of the 
Appellant, being executed m a manner which was 
not binding on the parties who purported to l^^ave 
executed it, was a fact fatal to the Appellant’s title ; 
and that from the fact so found it necessarily followed 
that the whole of the Respondents’ case was established 
against the Appellant, and that the property was 
really held by those wKo were the ostensible Owners 
of Jt, in their own right, and lirot Bevfimee for the 
Appellant. That sweeping inference will not stand 
a moment’s examination. 

The case then goes by appeal to the Zillah Judge, 
who, so far as he finds any facts, appears to have 
found the material fact in favour of the Appellant; 
for he begins his judgment by stating, that the pro* 
ceedings before the Court proved that the Appellant, 
during his Son’s lifetime, bad purchased property in 
his name, and always acted as if the Son were the 
real proprietor of the estate. He goes on to state 
the Appellants’s case:—It is urged by Uzhur Ali 
that all property purchased by him was purchased in 
his Son’s name, but with his own funds, which is 
probably the case.” And, therefore, he has either 
done what the Principal Sudder Ameen did, namely, 
omitted to come to any finding at all on the material 
issue in * the case, or he has found that issue in favour 
of the Plaintiff. 

That being the effect of the judgments, it ap* 
pears to their Lordships that there has been really 
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no d«cisi>i) against the Appellant in the Courts 
bbiow, urhich is capable of being supported 011 the 
grounds upon which it proft-sses to rest. The result 
is, I hat it lies upon their Lord-hips to decide the case 
upon the evidence in the ^ record, putting those 
decisions entirely out of consideration. 

The ca^e is simply this. The Respondents bring 
their suit in the nature of an ejectment suit, to re¬ 
cover, we will take it, that share of the property 
which would have belonged to their Father, sup¬ 
posing that the purchases originally taken in the 
joipt names of their Father and the Wife of the 
Appellant, had been taken for them beneficially. 
The Defendanjt alleges that of that property, of 
which he seems to be the now ostensible Owner, 
he was all along the beneficial Owner; that it 
was purchased by him from his own funds, Bena- 
meet in the names oi his Wife and Son, and that 
every act of ostensible ownership which was done 
was consistent with that state of the title. It is not a 
novel thing in India that that state of things should 
exist. It' has been repeatedly brought before this 
Committee; and the law relating to it was reviewed 
in the case of Gopeekrist Gosain v. Gungapersaud 
Gosain (6 Moore’s Ind. App. Cases,'53). Of course 
we cannot apply to the decision of this case, which 
is one between Mabomedans, any of the reasons 
which in the judgment delivered at this Board 
in that case, are drawn exclusively from Hindoo 
law. It is, however, perfectly clear that in so far 
at the practice of holding lands and buying lands 
in the name of another exists, that practice exists 
in India as much among Mahomedans as among 
|dindous, and the judgment in Gopeekrist Gosain 
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V. Gungapersaud Gosatn and the cases therein re¬ 
ferred to are, at all events, authority (or the pro* 
prositions that the criterion of these cases in India 
is to consider frorrt what so irce the purchase -money 
comes ; «that the presumption is, that purchase made 
with the money of A, in the name of B, is for the 
benefit of A ; and that, from the purchase by a 
Father,* whether Mahomelan or Hindoo, in ^the 
name of his Son, you are not at libi-rty to draw 
the presumption which the English law would 
draw, of an advancement in favour of that Son. 
Again, the mere fact that this pr(»perty was pjjr- 
chased, not in the sole'name of the Son, but in the 
name of the Wife as well as of the ^Son, affords a 

t 

strong argument in favour of the hypothesis that it 
was a Benamee, purchase, for there was no such 
community of interest between the Wife and the 
Son as would render it probable that they had been 
made joint Owners cf the properly; and the reason 
for putting two riames rather than one into a tru'^t 
applies almost as strongly In India as it would in 
this Country. • 

Again, when we come to the evidence which has 
been given in the suit, it appears to their Lordships 
to be all on one side. As we have said before, the 
evidence of acts of ostensible ownership prove 
nothing; hut we have proof, so far as there is any 
proof in the suit, of the source from which the 
money proceeded, that the money wa«« the Father^s. 

We have, moreover, the admission of the Son, 
which though' it directly applied only to one portion 
of the property, throws a lig 't upon, or at least tends 
to corroborate, the direct evidence whirh has been 
given as to the nature of the other transaction. So 
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that, without going through that evidence in detail^ 
H is sufficient to say that, in their Lordships' opinion, 
there was but one conclusion to which, if the case 
were fairly tried out, the Judges of the two Courts 
which dealt with the question of fact, ought to have 
come. 

On these grounds their Lordships will humbly 
advise Her Tdajesty that the decisions of all the three 

i 

Courts below he reversed, and that the suit of the 
Plaintiffs be dismissed, with costs. They must also 
pay the costs of this app*-aL 
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suit out of which tliis appeal arose was insti¬ 
tuted by the Respondent to enhance the rent of a 
within the temtndary of Kismtit Pergunnah 


A suit by a Palook 
Zemindar 
i^ainst a 
T«nant to en> 
hance rent, 
proceeds on 
the presump¬ 
tion that the 
ZemiAdar, 
holding under 

the Perpetual Settlement, has a right, from time to time, to raise the 
rent of all the rent-paying lands within his according to the 

current rate, and that presumption prevails unless, first, the Zemindar is 
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Lord Chelmsford, the Right Hon. Sir James William ColTtle^ 

and the Right Hon. Sir Joseph Napier, Bart. 
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the Respondent, the Zemindar^ alleging; that a 
iix atinas share of the zemindary was hers by pur- 
thase. The principal queStio'n in t^ie suit was, whether 
the TalookhA^ beem held at a fixed rent from before 
the De{:ennial Settlement sb as to bar the claim of the 
kespondent for enhahcemenit of rent: 

The facts were these :— • 

• • ,1 

, Rooprani Ghose and yoykisseti Ghose^ ancestors 
of the A^p'pellants, purchased the Talpok from a 
former Zemindar named Ramckundar Bose, as far 
bark as the years 1152, B.S. and 1x57, B.S., by two 
separate deeds of sate, at a jnmma of Rs, 5g. 13. 3 .a 2, 
which was afterwards* converted by a settlement- 
paper of date 1158. B.S., into the sic^a juntma of 
ks. 158. 4* ^5- *1 which rent was then fixed, and had 
been uniformly paiid up to the time of these proceed¬ 
ings. Subsequently, Kissen Sing^ and Gungarain, 
two Brothers, obtained the proprietory right to the 
zemindary from Ramchunder Bose before the De¬ 
cennial and Perijia'nent Settlement was ma^de with' 
them. 

In the year 1203, B.S. four of the TalookdHrs pre¬ 
sented |a petition for Kharij dakhil to the Collector of 
Jessore praying, that after inspection of the documents 
filed by them' in 1203, Khdrij dakhil might be rn'ade and 
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p'resluded, from thi; exercise of that right by a contract binding on him’ j 
or, secondly, if the lands for which the rent is sought to be enhanced! 
can be brought within one of the exceptions, recognised by Ben. Reg. 
VIII, of 1793. It is also to be presumed, that the Defendant h'as some 
valid tenure or right of occupancy of the lands. 

Lands held at a fixed uniform rent anterior to the Decennial Settle¬ 
ment, on failure of evidence of payment of a fluctuating rent by the 
^ Zemindar on whom the onufi probandi lies, held to be a dependent 
Talook, within the meaning of the 5tst section of Ben. Reg. VIII. of 1/93*. 

It is unnecessary, in order to bring a Talooh within the scope \>f dlhe 
51st section of that Regtilation. that it should be registered at the time 
of the Decennial Settlement. It is sufficient to show that the tenure 
existed', and was capable of being registered at the time of that Settlemnal: 

XfH—3,^ 
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they might pay the amount of revenue direct to th'te 
Cbllector, instead of through the \Zemir(dar, The 
Defendant, in these proceedings, was Gungarain 
Roy^ the then Zemindar^ who was summoned but did 
not file any answer. 

The documents filed by these Talookdars were de¬ 
scribed in the decision of the Collector, dated the 2nd 
til Septemberi 1^00. They consisted, among others, of 
the deed of sale of 1151, B.S., from Ramchunder Bose, 
and'a document confirming the jumma in such deed 
of sale, and a Bundohust signed by Kissen Sing, a 
for;ner Zemindar and elder Brother of the Defendant, 
Gungarain Roy, in the names of Roopram Ghose and 
Joykissen, stating the annual rent to be Rs. 158. 4. 15. l, 
together with zemindary expenses written in the year 
1199, B.S, The Collector made an Order for the 
filing of a jumma ioasil-hahee and other papers to 
show the amount of rent and the quantity of land on 
perusal of which the Order was to be made. A 
further Order was made on the 7th of July, i-Soi, 
directing the Petitioners to institute a suit in the 
Civil Court, on the ground that they had not proved 
that they were the only Talookdars entitled to have 
the Talotfk entered in their names* No further steps 
appeared to have been taken in these proceedings by 
the Talookdars, 

On the 9th of July, 9. jumnta-rCasil-bakee ol 
the. Bengalee year I2II was filed in the coliectorate, 
in which the rent paid by Roopram Ghose and Joy^^ 
kristo Ghose, for the TaloOk in question, was stated 
to be Rs, 158. 4. I5« I. This jumma-wasil-bakee was 
filed by a predecessor of the Respondent, and a copy 
was filed by a ten annas Shareholder in a suit| 
cxacily .similar to the present, instituted by him in 
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the name^of his Wife, Daymaoi Chowdrain and otliefs- 1869. 
in which his claims were totally disallowed. Bamass^- 

About the y-aar 1849, one Radhumadhtih Ghose^ DassyIh 
appeared as Claimant, seeking to release pro- 
perty which had been* attached for a jud^mt-nt debt, Chowuh- 
and which was described in the Order of the Moonsiff 
ot Noyabad allowing the claim as the iv/o annas 
eight gundaks share of the dependent Talook, *dcc., 
appertaining to the L,emindary of Doorgapersaud and 
Tarapersaud Roy Chowdhry, the Zemindars of PeV’^ 
gunnah Hogla^ and standing in the names of Roop^ 
ram and Joykrisio Ghosoy . at an annual rent * of 
S. Rs. 158.'* 

The former Zemindarsy Kissen Sit^ and Gun* 
garairty bad each one Son, Doorgapersaud Roy Chaw- 
dry and Tarapersaud Roy Chowdryy who divided their 
properties among themselves in ten and six annas shares 
respectively. The Respondent was the Wife of Tara¬ 
persaud Roy Chowdry, the six annas Shareholder. 

Up to the yeal: 1859, until the institution of the 
suit, out of which this appeal arose, no steps were 
taken by any of the proprietors of the zemindary 
to enhance the rent of the Talooky while the re¬ 
ceipts from the year 1245, B.S., to the year 1294, 
filed by the Defendants, showed payment in respect 
of the six ffnnas share belonging to Tarapersaud 
Roy Chowdhry of C. Rs. 63. 3. 4 per annunty cor¬ 
responding to S. Rs. 158. 4. i5i 1 for the whole 
Talook. 

. On the 30th of yune^ 1859, the Respondent brought 
this suit against the Appellants and others in the 
Court of the Principal Sadder Anteen of the Zillah 
pf yessorcy pursuant to a notice served on the 
Pefeiidants, in accordance with section 9 and la. 
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of iBen. Reg. V. pf 1812, im which she prayed to have 
the rents for their holding declared and assessed 
according to the rates currentr in the Pprgunnah^ at 
Rs. 2,280. 5a. i2g. 2C., and the rent, according to 
such assessment, paid from the date of the suit. 

Radhamadhub Ghase, one of iHe Defendant, filed 
hib ansv^ref to tj^e following effect: first, be denied 
the receipt pf the notice; secondly, he alleged that 
the holding in question was at a fixed a^isessment 
pf Bs. 158 a year as a Talook] that he held a 
12 gundas share in the holding; that his Father, 
Quftgapersaud Qhosff pprehased thfs share of one 
Fuckerfl^and^ and paid for the same, and that front 
such time he paid his guota of this assessment, and 
that no new assessment could be made; and thirdly, 
that the rates stated by the Respondent, were too high^ 
and that the land did not measure so mpeh as alleged. 

To this answer the Respondent, by her replication, 
stated, that the notice had been served; that the 
holding was not a as alleged; or that it 

. was subject to a permanent or fixed rent; third, 
that the rates claimed were the current rates of the 
Pergunn^h\ and, further, that she had already 
obtained decrees for rent against other Ryots of the 
estate, at speb rates. 

The Appellants, by their answer, stated^ first, that 
the Respondent was merely the ostensible Proprietor, 
and that her FJusband, Tarapersaud Roy Chowdhry^ 
was the actual possessor ^ second, that Radhamadhuh 
Qhos^ and Bromomoi Dossee. the other Defendants, 
^ad no interest in the property; and that lio notieP 
had been given ; fourth, that the Appellants were not 
common Ryots^ aa they paid the Government revenue, 
Ihrotigh any person who might be the Zetmndar\ 
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« 

that long before* the Decennial Settlement, the late , 
Ramchunder Bose Chowdhry^ the former Zemindar 
of Pergunnak Hogla^ sq)d the disputed Mehah at 
idiffereut times, andby different Deeds of sale, to 
their aned^tors the late Reopram Ghose and yoykisien 
GhosOy with the power ol having the same entered in 
the Record OHices in their o*wn names; and their 
ancestors , got into possession, and paid a hxe/i 
assessment to the Zemindar \ that in 1207, B.S. 
(1709 and 1800, A.D.) they applied to be admitted 
on the State Record, and a summons was served on 
Gunganarain Roy Chowdhryy the ancestor of the Re< 
spoudent; his deposition was taken, and the docu¬ 
ments were filed; and on the 2nd of ,* September^ 
180O1 an Order was made for filing the collection 
papers ; that on the 7th of July^ 1801, an Order was 
made, requiring the Appellants' ancestors to prove 
their claim; that no further proceedings being taken, 
the holdings were comprised in the zemindary^ and the 
rents paid accordingly ; and that, therefore, the suit 
could not be allowed ; fifth, that even if they were to be 
considered common RyotSy yet, as the rents bad* been 
paid at a uniform rate, from a period long anterior 
to twelve years before the Decennial Settlement, the 
assessment was protected from enhancement of rent 
by Keg. yiil* of 1793, and other Regulations} 
and lastly, that the rates sought to be assessed were too 
high. 

The Respondent, by her replication to this answer, 
alleged that her Husband had sold the share to her, 
and that sTie was in possession in her own name, in 
the Sudder and Mofussily as regards Government, 
And those under her, and that the objection on that 
apoFC was irrelevant; that as Radhamadhub Ghose and 
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Bromomoi Dossee were in possession, #and%y their' 
answer claimed possession, they had been properly 
made parties; that the notice.was^duly served; that the 
allegation as to purchases by the Appellants* ancestors, 
with the privilege of having their names entered in 
Records of the State, was wholly false, and the 
alleged deeds of sale and Settlement paper fabricated ; 
that the Appellants had petitioned the Collector to 
have their names recorded on a false statement, but 
that the petition had been rejected on the yth of 
1801 ; that if the statement had been true, the claim 
would not have been allowed to remain dormant, and 

r 

without measures being taken; that the Appellants 
bad bled tvTo fabricated Kamalas and a Settlement 
paper; and, as the assessments stated, did not agree, 
and were inconsistent, they rather proved that the 
rates were variable; that the statement that the rent 
had been paid at a uniform rate from twelve years 
before the Decennial Settlement was untrue; and 
lastly, that the rates claimed were the rates current 
in the Pergunnah, and that she had obtained decrees 
against several Tenants of the estate for assessment 
at those rates. 

The Principal Sudder Ameen filed the following 
issues for decision: whether the notice had been 
Served or not? and whether the Mehal in dispute 
was liable to enhancement or not ? and, if liable, 
then, what was the amount of rent ? at what rate ^ 
and upon what quantity of land ? 

, The evidence of the Plaintiff consisted of a copy 
of the notice, and of depositions of Witnesses refer¬ 
ring to the current rates for lands held on Ryotee- 
tenure.- 

The Defendants examined nine Witnesses, who 
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dfeposedJ^at the Defendants were holders of the'shares 
of the Tatoo^sX a* fixed rent, not liable to increase or ' 
decrease. The documentary evidence adduced on their 
behalf consisted of the Kabalahs and Chuckbunders 
granted by Ramchunder Bose to Roopravi and Joy» 
ktssen Ghose, the ChuckbiiUder (or Settlement paper) 
fixing the jumma at Rs. 158.^4. 12, i. They also 
filed a copy of a copy of a jutnma-ivasil bakee, or 
statement of collections from, and balances due By 
Tenants, from i2ti, said to have been prepared by 
Door gaper saud Roy Chowdhry^ and to have been filed 
in another suit, to which the Respondent was not a 
party. 

The case came on for hearing on the 30th of March^ 
1S61, before the then Principal Sudder hmeen, who 
decided, that the Appellants were not dependent 
Talookdars “ paying the Government Revenue through 
the Zemindar^ like eo-sharers. That they had not 
been able to produce any document granted of the 
proprietor containing mention of the quantity of land, 
and the amount of rent, to prove their assertion that 
the rents of the lands had been paid at a uniform) rate, 
without inereate or decrease, for a long time, and that 
accordingly there existed no reason to prevent the 
enhancement of rent* That as the Appellants had 
contended that the quantity of land, and the rates of 
rent, were lew than what had been stated by the 
Respondent, it was necessary to have the lands mea¬ 
sured, and the rates of rent investigated by an Ameen^ 
or Commissioner.’’ No appeal was preferred from 
this interlqputory decision. , 

On the 30th of Marche 1861, the Principal Sudder 
Ameen issued his warrant to an Ameen, directing him 
to measure the lands, and make a local investigation 
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a« 'to the rates. The'Commissioner made ..^|||^inre^t!^ 
gation and report thereon. 

The case came on for hearing on tWh Ast af Mayi 
1862, when Baboo Ohhoya Coomar Dutt^ the Principal 
Suddtr Ameen, recorded his judgment. He stated, 

V 

that he did not consider the Kabalahs of 1152, and 
1158, and the bundobnsty &c. (which the Respondent 
charged as fabricated) had been proved; that they 
did not bear tlie signature of the Collector of the Dis¬ 
trict, though it had been urged they had been filed inf 
his Court: that the course alluded to ended in a dis- 


piissal, and the Petitioners had been directed to seek 
redress by a regular suit, but that no such suit was ever 
brought. That from the Kabalahs^ it appeared, that 
the jummas were for various amounts “ for different 
portions, and that they had been subsequently aug¬ 
mented by abwab charges.” He further stated that 
the Appellants did not mention in their defence the 
amount of the jurnma or assessment paid by them* 
and had totally failed to prove ^that their Talook 
ever had its name in (he Collectorate papers of the 
Permanent Settlement, or that its jummas whatever 
tt might be, had been paid at a fixed rate from* 
twelve years prior to that Settlement. That the 
tenure, therefore, ought to be held assessable accord¬ 
ing to current rates. He found that the prescribed 
notice had been served. He disallowed any assessment 
on the uncultivated laiid.s, and found the Respondent's’ 
share of the assessment for the remainder ought 
to be Rs. 1,503. 3. 2, less 10 per cent, tor collection 
expenses, making 'a net annual assessment payable to' 
the Respondent ot Rs, 1,352. 14. 2, which amount he 
accordingly decreed to be paid to her from the date cf 
suit, with tlie costs in proportion ; and decreed tb^ 
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the Appellants were to recover from the Respondents 
tiieir costsf to^he extent.of the Claim disallowed. 

Against this decree the Appellants appealed to the 
Court of The Respondent being also dissa¬ 

tisfied with the decree, filed a cross appeal, against so 
rtiuch of the dect^ee as deducted lo per cent, for Col- 
leetion charges, and disallowed any assessment upon 
the uncultivated lands. 

Yhe appeal was heard on the 26th of Fehruary^ 
1864. by the Judge of Dacca (Mr. F, B. Simson)* The 
material portions of whose judgment were as follows:-^ 
" The Vakeel for the Appellants brought a copy of 
a petition, said to have been presented by an ancestor 
of the l^laintifl to the ^oonderhuns Commissioner, ini 
which the existence of the Talook was admitted ; this 
petition was not proved ; a copy was not presented to 
the Court below; and as there were difficulties con¬ 
nected with names and signatures, the Court refused 
tb receive it. In the* first place, the Kabalahs were 
entirely disallowed, and put asi de as totally useless. 
The Lower Court disallowed them, though nearly 
in hundred in number; they are written on thin 
Bengally paper, with black fresh ink, and the Appel¬ 
lants elected not to establish them. The Dakhilas 
were also similarly disallowed. It is true, that the 
Plaintiff comes into Court suspiciously late, and this 
easts distrust on the claim; bnt nothing to compare 
the distrust cast on the Defendant's plea, When it 
'^^'is supported by such evidently false documents as 
the Kabalahs. Besides, the introtfuction of Act, No* 
X. of 1859, at first considered so adverse to Zemin* 
darSf would naturally rouse them to examine their old 
titles and their possession, with reference to such 
Tenants whose position the new law wonld beneht. 

XllI-35 
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The case decidrd in the Sudder Court, on the 31st of 

May, 1^59, is in point. In it siinilax claims of Tenants 

in the same estate were completely disallowed ; and 

it is evident that proceedings, such as these, were com^ 

menced in the estate a considerable time before the 

introduction of the Act, No. X. of 1859. The Ta- 
, ^ 

lookdars entirely tailed to prove the existence of thrir 
Taloohi the Bundohust fixed was ignored, and 
the Dakhilasi considered insufficient, and the lull 
claim of the Plaintiff to enhanced rates decreed. 
The Deeds of sale are entirely disallowed; there 
are no intermediate proceedings, which establish either 
the existence of the tenure, or its jumnta, or the pay¬ 
ment of a uniform rent; there is nothing binding 
brought against the Plaintiff; the collectorate pro¬ 
ceedings terminated in nothing; they merely prove 
the attempt to separate the Defendants’ 7alook from 
the present estate ; but the attempt was unsuccessful: 
and the papers do not establish the existence of the 
asserted Talook, at the asserted jumma, twelve years 
antecedent to the Decennial Settlement. The copies 
of these old Deedsi too, are unsatisfactory; the 
jumma is not clearly and definitely mentioned from 
the beginning; there is no reply on the part of the 
Zemindar \ and the proceedings are as nearly ex 
parte as possible, and, as no decision was arrived at, 
merely show an attempt at a claim, and in no way estab¬ 
lish the validity of that claim. The jumma-wasil-hakee 
certainly showed jumma, as the Defendants assert; 
but it was filed in the year 1859, in a case in which 
the Plaintiff was not a party; and it merely showed 
thefor 1211. It did not show the nature of 
the Talook] and though iht jumma o\ xht Talook xa 
question in that case was correct, it does not suffi*- 
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'cfently prove that the Defendants in this case held a 
valid ^Siur^ antecedent to the Decennial Settlement. 
The want of intermediate proof on the part of the 
Plaintiff, as urged by the AppellantSi does not affect 
the case; the Plaintiff avowedly keeps back her proof; 
and demands that the Defendants prove their title, 
before her proofs can be called for. She is correct, there¬ 
fore, in requiring proof of the,existence of the asserted 
tenure, Ivv^elve years antecedent to the Decennial Set¬ 
tlement, before she can agree to offer her proofs. 
The Defendants should have fortified themselves by 
securing their old till'* long ago, by any of the legal 
means for security of such titK»5, which the law 
allowed. On the whole, •! considf-r, that the Appel¬ 
lants have failed to show that they hold any 
particular Talookdary tenure at all, ‘at any cer¬ 
tain jumma, or from any particular date, or from 
twelve years antecedent to the Decennial Setlle- 
ment, as is necessary to prevent enhancement after 
notice under the law in force, before the Act, No. X. 
of 1859. The notice is proved to have been served. 
The rates were fixed fairly by the Principal Sudder 
Ameet€^ after local inquiry; but the deduction of to 
per cent* for collections is not customary in the case 
of Ryots, and the Defendants have not established 
that they are in any higher position. The ruling as 
to non-assessment of uncultivated land need not be 
interfered whh; it is not permanently binding, and 
may alter with the condition of the land. The slight 
modification on this point ought not to make any dif¬ 
ference in the matter of costs.” 

The Appellants appealed to th^ High Court against 
this decision. 

On the 17th of December, 1^64, the appeal came 
•on for hearing, before the justifies and Seion^ 
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Karr^ when the Court, by its judgment, considered^ 
tbe tenure not to be protected by the provisos of 
section 51, Reg- VIII., of . 1793 ; but as the Defen* 
dants could not be considered as. comrpon Ryots, the 
Court considered that they were entitled to have a 
deduction for expenses of co'lection, as decided by 
the first Court. They, therefore, modified the judg-. 
ment of the Lower appellate Court to that extent,^ 
and, gave costs in proportion. 

Against this decree the Appellants brought the 
present appeal. 

Sir R. Baggallay, Q»C,j and Mr. Coqhrane, fof 
the Appellants. 

First, the Appellants’ estate constitutes a Talook, and 
has been held from a date long prior to the De¬ 
cennial Settlement, at a fixed and uniform rent, at 
appears by the /umma-viasil-bakee^ and is not liable 
to enhancement of rent under Ben. Reg. VIII. of 
^793, sec. 51, Rajkishen Roy v. Byqlonath Nundee {a)\ 
Act, No* X. of 185^. 

Secondly, the onus of proving that the Talook is 
held,at a fiuctuating rent is on the Respondent, the 
Zemindar, who has adduced no evidence to that effect,, 
Doyamoyqe Chowdr^tn y, Nundocoomer Dey (b); Mus^ 
qamut MohatHLoya Dossee v. Mussamut Doya Moya. 
Chowdhrain {c ); Radhika Chowdhrain v. bholanath 
Chose (d) ; and not the Taloohdar, Ben. Reg. YlII, 
of 1793, sec. 51. 

Third, the right qf the Respondent to bring the 
suit is barred by the Ben. Regs, of Limitation, III. o£ 
1793,. see. 14, and H* of 18051 cl. 3, sec. 3; Maeph^r-K 

{a) Dec. Sud. Dew. 1858, p. 90s. 

(i) Hayes’ High Court Dec. 1863, Vol. a, p. aao. 

(c) 7 Sutherland's AV. R, 63. 

15 Dec. Sud, Dew, 1859, p, 67, 
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Son's New Civil Code of Procedure, p. 68 [Ed. i860], as 
no cause of action bas arisen twelve years before iher 
suit was conimenc<»d, Mussumat Chundrabullet Debia 
V. Luckhea Debie Chowt^ain (a) 

Mr, DoynOf and Mr. Cave, for (he Respondent. 

The Court below yvas right in holding that the 
Appellants’ lands, being Rygtty^ were liable to be 
^sessed, under sec. 49 of Ben. Reg. VIII. of 1793, 
at the current rates of the Pergunnah^ in respect of 
the lands held by them in the isemindary^ as the 
Appellants failed to prove that they were exempt 
from such assessment, Doorgapershad v. Clements (^). 
If the lands were a Tnlooky as contended by the 
Appellants, within the meaning of the 51st section of 
Ben* Keg. VIII., to be effective, it ought under the 
48th section of that Regulation to have been regis- 
tered at the time of the Decennial Settlement, 
otherwise it is void for non-registry. It has been 
found by the Court of first instance as a fact, that 
the notice of assessment, under sections 9 and lu 
of Ben, Reg. V. of 1812, has been regularly served 
on the Appellants; and that Court has also de¬ 
termined the quantity and description of the lands 
held by the Appellants. These facts were binding on 
the High Court, and it is not now competent for the 
Appellants to call such finding in question. The 
Appellants csTniiot take advantage of the Regulations 
of Limitation cit^d by them, as it has not been 
pleaded or raised as a distinct issue, but if available 
those Regulations do not apply, Doorgapersaud Roy 
Chowdry v, Tarapersaud Roy Ciiowdry (c); Gunga 

(<i) 10 Moore’s Ind. App. Cases, 214. 

(^) 6 Ben. Sud. Dew. Ecp. 179. 

{c) 8 Moore's Ind, App. Cases, 308 
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(xohind Mnndul v. The Collector of the Tweniy/~fout 
JPerfrunnahs {a). Act, No. X. of 1859, doPi not apply 
to this casp, as tlie suit was brought before it came 
into operation. , 

Their Lordships’ judgment was reserved, and pro¬ 
nounced by '* 

The Right Hon. Sir James W. Colvilk. 

The only question U[)on this appeal is, whether the 
Respondent is enliilt'd to enhance the ren«s of <-ertain 
lands held by the Appellants within the zemindary 
of which the RcApondent is the Owner of a six'-anna 
share. In the Courts below some questions were 
raised touching the Rexpondent’s title to her share; 
the sufficiency of the notice, which is the statutory 
commencement of such a suit, and the justice ol t,he 
particular assessment, supposing that the rents were 
liable to- enhancement at all; but these are no longer 
in dispute. 

A suit to enhance rents proceeds on the presumption 
that a holding under the* Perpetual Settle¬ 

ment has the right, from time to time, to raise the 
rents of all the rent-paying lands within 
dary^ according to the Pergunnah or current rates, 
unless either he is precluded from the exercise of 
that right by a contract binding on him, or the lands 
in question can be brought within one of the. exemp¬ 
tions recognized by Ben^ Reg. VIII.^of 1793; and it 
also assumes, that the Defendant has some valid 
tenure or right of occupancy in the lands which are 
the subject of the spit. Before the recent modifica¬ 
tion of the law (which, as Act, No. X. of 1859 had not 

(n) ti Moore’s Ind. App. Ceses, 345, 
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come into operation when this suit was commenced^ 

does not affect the case), the effect of this presump* 

tion in favour of Che Zemindar was undoubtedly to 

relieve the Plaintiff in a suit for enhancement from 

much of the burden* of proof, which would have laid 

upon him in an ordinary suit, and to shift it upon the 

Defendant. Regulation VIII. of 1793, however, does 

not apply an unitorm rule to all tenures .and rights of 

occupancy. It may be broadly said, that it divides 

them into two great classes, viz., Talooks within the 

meaning of its 51st section; and and other 

^ • • • • 
under-tenures for which provision is made by the 49th 

section. If it be conceded that the law casts upon 
those who claim the benefit of the latter section the 
whose burden of proving that their land has been held 
at a fixed rent for a period commencing at least 
twelve years before the date of the Decennial Settle, 
iiient, it IS clear that the 51st section is more favour¬ 
able to tlie holders of Talooks within its meaning, by 
imposing upon the Zemindar the burden of showing 
that he is entitled to raise the rent either Jjy special 
custom, or by contract, or by reason of certain speci¬ 
fied conduct on the part of the Talookdar. It follows, 
that in every suit for enhancement of rent, the nature 
of the tenure is a material question, irrespective of 
the question, whether the rent is fixed or variable, 
since upon the former question depends the extent and 
nature of the proof which the Plaintiff is bound to 
give. 

in the present suit the Respjndent has come into 
Court treating the Defendants to the suit as Ryots, 
having a right of occupancy in certain lands at a 
variable rent. The ease set up by the Appellants 
was that they were Shikmy Talookdars] that they 
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^ *^?* ^ thf-tr ancestors had beconip so many years before 

Bavasuon* the Decennial Settlement; and tfiat they held the: 
Dass^yah ’J^dlook at a fixed rent. In this^state of things, it is 
Radhika obvious that the issue settled by the Principal Sudden 

Chowdh- Amcen^ viz. "whether the Mehal in dispute is liable 

to enhancement or not,” is not‘.sufficiently pointed, 
because in order to determine not only that is.sue, but 
also^the mode of trying it, it is necessary to determine 
the preliminary question, whether the tenure of the 
Appellants wa.s or was not a Talook within the mean¬ 
ing of the 51st section of Ben, Keg. VI 11 . of 1793. 

T.o the consideration of this question their Lord- 
ships will first address themselves, and they will 
assume that as the haw stood before Act, No. X. of 
1859, came into ofieratiou, the burden of establishing 
the aflirmalive of it lay upon the Appellants. 

I he Appellants produced in the Courts below two 
Kabalas and a Settlement paper, nil dated long before 
the Decennial Settlement, in order to prove and ex¬ 
plain the creation of their tenure ; arid a number of 
DakhiJaSf or receipts for >ent, to show the payment 
of rent at *an uniform and fixed rate. The Courts in 
India have rejected these documents as spurious, or 
at Ica-t untrustworthy; and their Lordships accept 
that finding, and propose to act upon it, I'y leaving 
them out of consideration. 

The fact, however, remains, that the Apjjellants derive 
title from Roopram Ghosc and J>?vkri:>fo Ghos,', who 
are admitted in the replication to have hcM the lands in 
question under one Ramchuiul^r Bose, from v\hom tfte 
semindarv passed to KiskciI Sin a and Giin^annroin 
• (through whom the Re<poi’.dent derives her title), so" 
time before the Decennial Settlcniei.t. The fac. . , 
therefore, admitted, that the tonuie of the Appellants^ 
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Testator disregardt'd the illegiiimacy of his Son's 
offspring, bur scrupulously barred the Succession of 
other than his Daughter’s legitimate offspring. The 
Plaintiff.H lay stress upon this phrase—‘ lawful issue 
and I admit, that without giving it any undue weight, 
.it is a qualification pertectly consistent with man's 
instincts and conventional laws, ^ which condone the 
adultery of a man, while punishing rutldessly the 
unchastity of a woman. It is deposed by Major 
H. Skinner, and by Thornas Skinner and Georgre 
Everett, that at the time of the execution of Colonel 
Skinner*s Will, Gcnr^e and yoseph, illegitimate chil¬ 
dren of yo.sep/t Skinner, the, eldest Son of the Tes¬ 
tator, were living, and yet it is seen that Colonel 
Skinner did not exclude them from his Will; and 
from this fact, coupled with the fact of his open 
recognition of George, the illegitimate Son, deposed 
to by the foregoing, the inference is, that the 
Testator did not consider illegitimaty a sufficient 

reason for their exclusion from social and hereditable 

•% 

rights." The judgment then further firorecded under 
this issue as follows :—" We see that on the d'^at^h of 
'Joseph George his illegitimate Son, inherited, three 
of the Brothers supporting his claim, and //ercule\ 
alone dissenting ; but f/erentes is married and has 
lawful issue, and thi- may, insensibly to him, fiavi*. 
biassed his judgment in this matter, fn reference to 
the plea, that even if illegitimate chil Iren an; entitled 
to inherit by the Will of (.'olonel Skinner, he could 
never have designed that the fruit of an incestuous 
intercourse should debar tlie legitim^jte offsfiring from 
their rights, 1 must confess I do not see its force. I 
observe, however, that the Judge of Meerut took tlrs 
I consider tl.at we are. not to detetniine the 
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issue on ethical urounds, but on^ the terms of the 
Will and by the analogies it contains. There we 
find that illegitimacy is recognized, and no Expression 

A 

or allusion ia used subversive to the claim of the 
Plaintiff j the right of this Minor, therefore, may be 
admitted by implication. This deduction, however 
hostile to morality, is, I believe, conformable to the 
terms of the Will, to which implicit deference, as 
leng as the Will in its entirety is upheld, is due. If 
the circumstance pleaded by Defendants, of the Boy 
’James, the child of an incestuous intercourse, acting 
as a bar to the succession of the legitimate heir, is 
an aggravation of the ^vil of recognizing illegitimacy 
never contemplated by the original Testator, it is no 
part of the judge to amend it." On the second 
is.sue the judgment proceeded;—“As regards the 
increase in land«*d property, the Defendants do not 
dispute it ; their only plea is, that such increase has 
become by simple accretion an integral part of the 
estate. Alexander Skinner admits, Uml the pro* 
ceeds of the estate are divisible by the to-sharers; 
but he appears to argue, that because some of these 
proceeds were spent by the Manager In the acquisi¬ 
tion of additional lands without: consulting the co- 
sharers, this fortuitous circumstance places the lands 
purchased with this money, rightly within the co- 
sharers’ control, beyond their controi or disposal. This 
doctrine is as untenable as novel. That the acquired 
property is a reality and no fiction is clearly ascer¬ 
tained by the long list filed by the Plaintiffs, consist¬ 
ing of some ninety villages, worth, according to 
Khialy Ram’s valuation, and not challenged by the 
utlier Defendants, two and a half lakhs. It is 
deposed by him, and he was intimately as ociated 
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with the transactions of the estate during the life- » ***^A^‘ -f 

time of Major farnts Skinher, and he is still a Barl«>\? 

confidential Agent of the co-parceners in the estate, 
that whereas the original estate w'as involved to the 
extent of eloven lakks at ^he time of the decease of 
'Colonel Skiftnert all this debt was, by i860, cleared 
off, with the exception of a litfle more than a /akh, 
in addition to which all these lands were acquired. 

Subsequent to Major yafr.es Skinner's decease four 
lakhs of money were borrowed from Luchmee Chund^ 
the Afttihreit Banker, but the main portion of this was 
employed in the liquidation of the debts of the co¬ 
sharers. How far the acquired propt-rty may be 
liable for this debt is not now a question raised, and, 
therefore, not considered, but it appears that the 
Bond has primary reference to the original estate. 

The ascertainment of W'hat is and what is not pro¬ 
perty accruing to the co-sliarers after the demise of 
the original Testator can he a matter of no difticulty 
A list already exists, djrawn out by orders of Major 
Hercules Skinner, of which AlcKandcr Skinner, De¬ 
fendant, the officiating Manager, admits a copy, Jnd 
it is presumed correct, since it is not challenged, is 
filed with the plaint. If there is any error in this 
list it can form the subject of objection on the execu¬ 
tion of the decree which will issue in this case; at 
the present time'the principle is the important point,” 

On the third issue he held, tliat ■" As regards the 
third issue, or the authority of Major yames Skinner 
to make a Will disposing of this property, I conceive 
that he had mo right, under the pi*ovisions of his 
Father’s Will, to dispose of any portion of tfie 
original estate. The issue found in favour of the 
Boy yames is by the Will of the original Iuatator, 
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and quite independent oC ‘he Will ol Major Jametf 
Skinner. But that he had power over the acquired^ 
property there can be no doubt, for, as pertinently 
observed by the Judge of Meerut^ ‘ A man may do 
as he likes with his ownr.' The matter is susceptible 
of further elucidation, but the opinions of the Civil 
Courts of Delhi and Meerut, vide Robiicarree of the 
iith of August^ 186), and judgment of December^ 
1861, conc,ur, and the question is itself obvious.’* 
On the fourth issue, as to the m^^ntal capacity of 
Major James Skinner at the time of the execution of 
his Will, the Court held^ that he was of full testa¬ 
mentary capacity, and the judgment then concluded: 

■—" I consider that Colonel Skinner by his Will gave 
no preference to legitimate heirs over illegitimate; 
that there is a difference between the subsequently 
acquired property and the original estate ; that Major 
James Skinner had the power to will away this 
acquired property, but no other portion ; and that he 
w^s possessed of mental capacity to make a will; f, 
therefore, find for the Plaintiff on all the issues, and 
the property claimed is decreed in full.'* 

The Respondent, Orde, appealed to the Civil Court 
of Hissar. 

The appeal was heard before J. Nasmyth, Esq., 
Officiating Commissioner, Superintendent, and Civil 
Judge of Htssar, who, on the 36th of January, 18641 
reversed the decree of the Lower Court on the three 
following points:—F'irst, the legal inability of the late 
]^]ajor James Skinner to bequeath property already 
entailed 4 second, the objection to the construction of 
the Lower Court in regard to the intention of the 
late Colonel Skinner as regards the term ‘ issue otr 
childrenind third, th« objection to the ruling of 
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Mie Ltfwtr*Court to tl>e effect, tliat landed pr -perty ' 
purchased for the estate, from the estate proceeds Bari.ow 

(before dividend pf net profits), subsequent to the Orob. 

demi.se of the late Colonel Skinner, was unfettered 
by \he limitation placed on the succession in the 
Will of Colonel Skinner, and was at the absolute dis¬ 
posal, accortlin^ to his share, of each co sliarer. 

With respect to the first point, the judgment 
stated:—“It seems clear to the Court, that the late 
Major James Skinner was not empowered to devise 
his share in the Skinrier estate otherwise thai» had 
been provided for by the Will of his Father, tne late 
Colonel Skinner His power to bequeath was con¬ 
fined lo the perBonalty, and to any real properly 
which he may personally have acquired. A distinc¬ 
tion has been drawn by the Lower Court in regard to 
the estate, between property strictly ancestral, and 
that sub.sequentlv purchased for the estate from the 
estate proceeds, which que.srion will more appro¬ 
priately come* under notice when cotjsidering the 
tliird plea of appeal." As to the second point, the 
judgment proceed 'd ;—“ The arnbii»uity and obscu¬ 
rity of the late Colonel Skinner'^ Will in this respect 
are remarkable. For reasons explained at some 
length, the Lower Couit has recorded an opinion and 
judgment in favour of the construction, that legiti¬ 
mate and illegitimate issue shoulu share equally in 
the succession. The decision is based on what the 
Lower Court conceived to he the intention of the 
I'estator, as gathered from ^the context of the Will 
and the usage of the family. To the appellate Court, 
however, it appears that this inference is by no means 
evident, or even prob.ible, from the context; the 
occurrence of the term ' lawful,’ a-* applied to the 
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‘*70. female issue in the succeeding clause 0/ the Will 

Baklow does not seem sufficient to warrant the conclusion, 
OtDg. that the omission of that term elsewhere implies a 

recognition of ille^»itimate issue as regards the male 
branch of the family. The strict and primary m,^an- 
ing of the term ‘ issu^ or children/ when used in a 
document snch as this, and. with no distinct declara¬ 
tion of, or obvious allusion to, a contrary intention, 
can, it seems to the appellate Court, only be legitimate 
issue or children— i.e.^ born in wedlock. It appears 
also in the highest degree improbable, that the late 
Colonel SHnner (whatever may have been his own 
domestic relations) could have desired, to the manifest 
detriment of his Sons and their legitimate heirs, his 
own Daughters and their lawful issue, and the legiti¬ 
mate female child of his Son Ja 7 neSt who is specially 
mentioned in the Will, that the inheritance (which 
he was so anxious should be maintained in its 
integrity, and of which he so strictly forbids even the 
partition) should be frittered away in^ innumerable 
shares on the illrgitiraate offspring of his Sons. The 
whole tenor' of the Will appears to the appellate 
Court to be opposed to such a construction, and the 
dubious passages do not seem to point, with any 
reasonable probability, to any such intention. The 
appellate Court is consequently of opinion, that 
‘issue or children,' as used in the Will, must be held 
to signify legitimate issue only.” Upon the thirrf 
point, the judgment proceeded : — “ There is no doubt 
of the fact, that property has been added to the 
estate subsequently to Colonel Skinner's death, partly 
by purchase and partly by gift of Government. The 
question is, can such property be regarded as abso- 
iutcly at the disposal of the co-sharers, according to 
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the share of each, or is it ^ub]ect to some restriction , ^ 1870. 
that limits the succession to the property which fot-iiied Baslow 
the estate at the time of Colonel demise ? qiip*. 

With one exception) any such distinction is strongly 
objected to by the existing co-sharers. The ‘ Theka 
villages* are undoubtedly covered by the meaning of 
the Will, and as regard#? these, there would srem to 
be no room for doubt that ih'-y are in all respects 
subject to the provisions of the entail. The property 
was purchased, prior to any division of profits, from 
the proceedi of the estate, with the joint consent of 
the co sharers, expressed or understood, the Agent 
being the Manager; tand w’ithout the consent of all 
the co-sharers, ^ it does not appear to the appellate 
Court, that this subsequently acquired property can 
be regarded as circumstanced otherwise than as the 
rest of the entailed joint estate. The interest of each 
sharer is a life interest only. Even were all consenting 
it is by no means clear that any difference would be 
legally admissible. Under all the circumstances of 
the case, the appellate Court thinks it would not. 

The case of entailed estates in England^ .as observed 
by the Lower Court, does not seem analogous, or to 
apply in the case of a joint concern, such as the 
Skinner estate. Of course, landed property purchased 
by any share* personally with his own means is 'his 
own;' but this is {quite distinct from the joint estate 
acquisitions under notice. The appellate Court, 
therefore, considers that the distinction which has 
been allowed by the Lower Court is not in this case 
admissible. It is not within the province of this 
Court, in recording a judgment in this appeal case, to 
pass any opinion as to the particular claims of Mrs. 

Ordt to succeed to the vacant .share, which it has 
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been herein ruled is not inheritable by the illegitimate* 
■aklow issue'or children, and is not divisible in the manner 

Ukoi. admitted by the District Court. The obscurity of 

tlie Will has already been referred to and a question, 
as to whether ‘issue or children ' was intended; as to 
immediate succession (as distinguished from rever- 
sionery), to be limited to male heirs, when considering 
In cojunction clauses lo and ii of the Will, might 
possibly be raisml. Tin’s decree therefore, :s to be 
understood only as applying to the three issues as 
above described; and as leaving the matter as to who 
is or who are the immediate legitimate heirs in tad 
under th# Will for settlement by the family or other¬ 
wise, as they may deem lit.” 

Tlic Appellant appealed from this decree to the 
Court of the Judicial Commissioner of the Punjaub. 

I'he hearing took place on the 2ist of ‘January^ 
1865, before A. A Roberts, li'q. The points urgcii 
on the appeal wtre : —First, that the decision of the 
officiating Commissioner was opposed to the true 
construction o( the Will of Colonel Skinner, and to 
the usage of the family. Secondly, that there was 
a difference between the estate left by Colonel Skinner 
and the after'acquired property^ and thirdly, against 
the Order for payment of Costs, as the Commissioner 
had declarrd that the Respondent, Orde, was not 
entitled to any share in ihe estate; and it appeared 
that the Counsel for the latter had moved the Court 
for a declaratory Order in favour of her title. 

The material part of the judgment of the Judicial 
Commissioner (/J. A. tRoberis, Esq) was in„these 
. terms; ” t o’onel Skinner unquestionably had power 
to entail his estate, and he did so in a special manner. 

I concur with the Court beiow', that it was 
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merit of ^the litigation, were represented by the 
Maharanee Kcstomonee Debia, since deceased, his 
Grandmother, appointed his Guardian under the 
direction of his tlece*ased Father. The tenure, 
itvhatever^ its strict character, whether ryotwary or of 
a higher degree, is one held under the infantas title, 
as superior Owner of the landns. 

, The jiimmas were claimed by the Plaintiff ^ as 
Mouroosee (hereditary), and also as held at a fixed 
invariable rent. 

The Appellant, the Sebait^ denies the hereditary 
character of the tenure, the invariable quantity of the 
rent, and the purchase itself. She stated, that the 
Tenants of the jxiynnias^ from whom the Plaintiff 
asserted that he had purchased, had not any heredi¬ 
tary tenure, and that they had surrendered such 
interest as they possessed to the Appellant, before 
the time of the alleged sale to the Plaintiff. 

Of the four Ocfendants, the alleged Vendors, 
three denied the ^sale, and affirmed the surrender; 
whilst the fourth affirmed the sale and rienied the 
surrender, agreeing, three of them with the* Appel¬ 
lant, and one with the Plaintiff. They all, however, 
insisted on the hereditary character of their tenure. 

The Talook itself, with which these jummn^ were 
connected by tc lure, was dedicated to the religious 
Services of the Idol. The rents constituted, there¬ 
fore, in legal contemplation, its property. The Sebaii 
had not the legal property,* but only the title of 
Manager of a leligious endowment. 

In the .exercise of that offic^, wlie could not alienatt. 
the property, though she might create proper do'^iva- 
tive tenures and estates conformable to usage. 

The sale under which tiic Plaintiff claimed wa.' 
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established by the decree of Mr, Seion Karr, the 
Judge of the Civil Court of Jessore, who tried the 
cause. 

On appeal from his decision, h was affirmed by the 
High Court. 

Two Courts, therefore, have ^established the sale to 
the Plaintiff, and have jlecided against the validity of 
the alleged surrender. 

Into the sufficiency of the evidence to support 
those several findings, their Lordships do not pro¬ 
pose to inquire; their judgment on this appeal will 
be confined to the question, whether a tenure held 
at a fixed invariable rent has been established by the 
evidenre. 

The Appellant insisted on the authority of Baboo 
ProsoHoo Koomar Ta^ore^s case (nth January j 
1855), which .she quoted in her answer, and which 
was relied on in argnnv-nt at the Bar, that a 
transfer of such a tenure as tl>at set up in his ease, 
which she termed a Ryot-wary tenure, could not he 
effected without the consent of the Zemindar^ or 
Talookdar, as the case might be, the immediate 
successor in estate. The Judges in both Courts 
decided that this tenure was one at a fixed rent; and 
that the case in question did not apply. On the 
question of Its vendible character without the con¬ 
dition of the superior’s consent, they pronounced no 
opinion, A question of this latter character is likely 
to be one so much affected by modern and local 
usage, that it would be unsafe for an ultimate Court 
of appeal to express an opinion upon it as a mere 
dry, legal question turning on the incidents of here¬ 
ditary tenure. Their Lordships would be most 
reluctant to dec'de on an f\ parti appeal any ques- 



ON APFE\L FROM THH EAST INDIES. 



tion of general consequence, not absolutely necessary 
to the decision of tlie particular case. 

H the decrees appealed against sto.id unreversed, 
Ll»r title to hold a (l.^ed invariable rent would, oa 
the pleadings, and eb|jecially on the judgments, be 
viewed as res judicata binding on the parlies and 
those claiming under them. • 

• Their Lord^^liips think that there is no satisfactory 
proof in t!je caii^e that these jtiminas were ever held 
at a fixed invariable rent. One important element 
in this inquiry has heei> wholly lost sight of, viz., 
the nature of the Sehatt title, and its legal inability 
to be the source ol such a derivative title. To create 
a new and fi.xed rent for all time, though adequate at 
the lime, in Hew of giving the endowment the benefit 
of an augmentation of a variable mit, from time to 
time, w'ould be a breach of duty in a Sehait, and is 
not, therefore, presumable. Where variableness of 
jumma i.s the notmal condition, the mere naming a 
Slim certain in connexion with the grant of a descend¬ 
ible tenure does not impart of itself fixity to that 
sum, in the absence of positive words, or of either evi¬ 
dence to show that such was the original design. In 
this case we start with a double presumption against 
the rent having been fixed, viz., that founded on the 
ordinary character of rents, and that derivable from the 
special character of the tenure, Another presump¬ 
tion arises in this case, that the rent was variable, 
from the circumstances that the only instrument which 
asserts positively that the jummas were to be at a fixed 
rent, is'One of the three documents on which the 
signature of Mr. Skinner, the Magistrate, was fabri¬ 
cated. This fraud, in tampering with evidence, 
throws additional doubt upon this part of the case. 



Mahasanis 

Shibbs- 

BOUMBl 

UriBIA 

«. 

Muthoo- 

KANATIi 

Ackakjo. 



2^6 


CASES IN THE PRIVY COUNCIL 


18C9. 

MAIAK 

Shipes* 

SOUKKK 
D'T" a 

V. 

M OTIIOO- 
RA NATH 

Achakjo. 


The terms of the surrender relied on by the 
High Court do not state that the rent is fixed and 
invariahlf ; tliat document, on which the High Court 
laid great slrc-s, appears to their Lordships to afford 
but a slight presumption that the Sebait adopted and 
admitted that description of the tenure on which the 
Surrenderor relied, though by accepting the surrender 
she acquiesced in the use of that description by 
them ; and as the instrument does not say that the 
rent was fixed as well as tlie tenure hereditary, the 
implied recognition of the right can be raised no 
higher than the actual language w^arrants. The 
tenure, therefore, at a fixed rent is, in the opinion 
of their Lordships, not proved. The acts, of the 
Plaintiff cannot be ascribed to a valid title to posses¬ 
sion under the circumstances of this dispute, since 
the only title insisted on, in the contest betw'een him 
and the superior, viz., the right to hold at a fixed 
rent, is not established, and the general right of the 
Zemindar or Talookdar to receive the collections, 
subject to account, till a valid claim to an interme¬ 
diate tenure he established, must prevail, ad interim, 
at least, until the Plaintiff, if he think it for his 
interest to rely on the moiirooscc title at a variable 
rent, and to establish it by a suit founded on that title, 
in which suit the true nature of the tenure, and its 
freedom from the conditions of the superior’s assent 
to the transfer of the tenure, may be ascertained. 
Their Lordships will, therefore, humbly advise Her 
Majesty that this appeal be allowed, and the decision 
appealed against reve/sed, and in lieu thereof the 
Respondent’s suit be dismissed with costs, and their 
Lordships think that the A[»peUant should have the 
costs of the appeal. 
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Mussumad Fanny BaRi.o^v . ■ Appellant -, 

AND 

Sophia Eveline Orde and others ... Respondents.*’ 


On appeal from the Court of the Judicial Commis¬ 
sioner of the Punjab, Lahore. 

ThF question raised in this appeal was upon the 
construction of the Will of the late Colonel Skin- ^ .ayo,^ 

S. a Mili- 

o Present -—Lord Wesibuiy, Si.' James William CoIviU, and lury Ofliccr in 
rrchciii . ^ .r, tlicfEast India 

Sii" Joseph Napiev Bart. Company's 

III 1841, domi- 

■IM 1 . Mh\ in It-'- ts'O'''’ Western rnnin..-^ of/n^'n- At Ih. 

time 01 hi'' Oi .iiw in ■ tin* ni rsunal which 

I .. T.lw iMi In tli(J i'lH OL'‘-sKin dron Uic [iLr^iUiia i 

■;s£“v^ 

? N in? i Tad liv- illnKilnnate Suns arfenon!. dc d by him in hi. 
I'fiTi ■ id T'i ral Grandchildren, all of whom w.-r,., with one cxenp- 

t'i: T'li'cTilu , By Ins Will made , 1 . the English format e^UJ.lnj 
life estates In his fin- Sons, he of all or 

deelara, that it is my inlenlion and meaning that -lying'o.iving issue or 
.rmw r.f TTiv sttjff riiftn11 oocd Soiis (riMrnmg lii**Tnj jym>, -i-.iv * 

iTth,' irirTidTr'Ttii' s:«f-.'■t^'ih'aruTuh hi. 

letitimam SisU-r a moiety of his Either s one fiHh share . 

H .S^revfrsinsr the dt-rrer of the Courts in India), first. th« ‘h* 

teSnllliale of English law. that under a tostaine,u.,y gdt “ 

‘ , '.7.' . iiWUiniate ehildren. .llthoiigli rei ngmz. d by the T«stati» a 

isiJtinT: ?:! • shale with natural lawful “7 

' hV inc lh.li (inrlt-r the f itri'nnst.inr.es, It was inipossiblf to app.y y 
■pai?'„i:;-?aw?f'co.T.ru.t.e„toi'.'s Will or to r.gulatc his suco....o„ 
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• Her, C,B. in the Military se^rvice of \\iCf East India 
Baklow Company, wl.c *jit'd, m the year 1841. dj’nicileil in the 
Okui. Delhi territory, nhich thi.n formed part of the North 
Western Provinre.*. «>• India. 

The suit was brou{.»ht by )hc A|ipel!ant cr.i behalf of 
herself, as guardi.m of her inlant Son, against the 
Respondents, to estald.^h the Will of Major James 
Skinner, deceased, the pu'ativ * Father of the infilnt 
Fiaintiff, and to vor pos.s...ssion of a nioif-ty of a 
fifth part or share oi the estate and property devised 
by the Will of his Father, Colonel Skinner, to his 
ftve illegitimate Sons equally, and to their issue or 
children; and also to recover possession of a fifth 
part or share of Major yawfr Skinner in certain other 
estate and properly which was purchased and acquired 
by Colonel ;’.V Sot s subsequent to hi-* death, 

by means of the in''oine derived by them from the 
estate and property ; whicti last-mentioned fifth share 
of the accretions was devised and bequeathed by the 
Will of Major James Skinner to .*:he Appellant, and 
hi% Son, the infant, James Skinner. 

The‘ principal questions tailed by the suit and 
adjudicated on in the Courts below were:—First, whe¬ 
ther it was the intention of Colonel Skinner to in¬ 
clude in the devise to his Sons' issue or children, 

and that, therefore the case fell to be decided, as directed by the 
Regulation, by the principles of natural justice, equity, and good 

conscience; and, . i ■ i i- u i 

Secondly, that the limited signihcaMon nlnch the English law puts 

upon the word “children’’ when used as the designation of .1 cl,iss, and 
not as deseriptio P»rsotut was not to bo followed m construing ^.’s Will 
as the word “children" in such W'lu denoted and included as wall 
Hetfitimate as legitimate childron, and such illegitimate children 
hainng been recognixed and treated by 5. as his children, effect was to 
be given to the devise, according to the actual manner in which the 
Testator used the word “children’' whereby he intended to include 
llrgltimatr children of his Sons’ whenever acknowledged by their 
p utative Father, and that the illegitimate child of J. took equally w'ilh 
h’> legitimalt Sister under iS.'s \Vill. 
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their illegitimate children, and In particular, 'whethref 
the above-named mfant, Skinner, was entitled! 

to the moiety of the fifth part or share of liis Father's 
interest in the estato aird propert}, upon bis death, 
under the devise ; and, secondly, whether the fifth part 
or share of his Father in the subsrrjuentiy purchased 
and acquired estate and property passed by the devise 
thereof in his Will to the Appellant and his infant 
Son, or whetljcr, as was contended by the Respondent, 
Orde, the same was to be considered as increment to 
the original estate, because purchased by means of the 
income arising therefrom, and as such who to be con¬ 
sidered subject to the limitations and condi'ions affect¬ 
ing the estate contained in the Will of Colonel Skinner, 
By the decree of the Ofliciating Deputy Commis¬ 
sioner of the liissnr Division in the P'unfub, both 
these questions were decided in favour of the Appel¬ 
lant and her infant Son; but on appeal therefrom the 
same was reversed by the Officiating Commissioner 
and Superintending Civil Judge, and an appeal 
brought from such decree of rever‘-al was rejVcted hy 
the Judical Commissioner of the Punjab.^ 'Hjc 
effect of these decrees, now anpealed from, deciderl 
against their claims in toto, holding that illegitimate 
children were excluded by the Will of Colonel Skin¬ 
ner, and that the estate and property purchaset! and 
acquired after his death was to be considered as an 
increment to, and, therefore, as part and parcel of 
his original estate, and so subject to the limitations 
and conditions therein contained, 

The facts of the case wore as foilov/s ;— 

Colonel James Skinner, C.B., was an Indian sol¬ 
dier of fortune, and had, for military services per¬ 
formed to the East India Company, obtain'd- from 


B ARLOW 

«. 

Ordr, 



CASES IN THE PRIVY COUNCIL 


380' 

> Government, in the beginning of the present century, 

Baklow 'an Altumgah grant of a large zemindary situate in the 
WiTDt. Boolundshuhur District in the Nort-VVestern Pro¬ 
vinces, He had also, by purchases made in his life¬ 
time, acquired considerable other landed qnd house 
property; and he posse‘«sed at his death many villages, 
•n leases, some granted to him by the Government, 
and others by other proprietors. A* portion of the 
property was situate in the Delhi territory, which, 
at the time of the commencement of the suit in which’ 
the present appeal has arisen, was under the admin¬ 
istration of British Qflicerff forming th'e Punjub 
Government. 

It appeared that the management of the estate 
was carried on at Hottsee, in the Hissar District, 
ft further appeared that a renewed grant of the 
zemindary and the villages therein contained was 
made by the Marquis of Hastings, the then Governor- 
General in Council, to take effect from the com¬ 
mencement of the year 1226 Fusty era, corresponding 
with the r5th of September, 1818, in Altumgah, in 
ihc following terms :—•“ To Colonel Skinner, and his 
heirs after him, or to such persons as he may devise 
by his last Will and Testament, or by any other valid 
instrument, with their heirs, in the proportions in 
which he may devise the same to them respactively, 
so that each holiHng and enjoying his own share 
shall conform himself to the dispositions of the said 
Will.” 

Colonel Skinner died ir; December, 1841, domiciled 
in the North-Western Provinces, in possession of the 
Altumgah semindary, and other landed property, 
including the leased villages, as well as of consider¬ 
able personal property, leaving him surviving nor 
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legitimate children, but leaving five illegitimate and 
acknowledged Sohs, namely, Joseph and James, and 
the Respondents, Hercules, Alexander, and Thomas, 
and two illegitimate, Dafiighters named Lousia and 
Elizabeth, and one Granddaughter, the Respondent, 
Orde, the* only legitimate Daughter of his Son, 
James Skinner. 

it appeared that Colonel Skinner was himself 
illegitimate, born in India ; and that all the childrefn 
of his Sons (with the exception only of the Respon¬ 
dent, Orde) were likewise illegitimate. 

Colonel Skinfter made a Will, dafed the loth of 
May, 1841, disposing of ^tlie whole of his immovabre 
and movable estate and property, which Will was 
proved, and a certificate of administration of his estate 
and property was obtained from the prbper Court 
by Joseph Skinner and James Skinner, two of the 
Executors and Managers. 

The important clauses in the Will which the ques¬ 
tion raised by the suit afft^ctetl, were as follows:— 

*' I will and bequeath the rest of my property, of 
whatever nature, I may dir possessed of, or may be 
coming to me by gift, Will, or as heir-at-law, or 
in any other manner, to my Sons, Joseph, James, 
Hercules, Alexander, and Thomas Skinner, or the sur¬ 
viving heirs of then., in equal shares or dividends,” and 
then, after giving certain specific legacies, proceeded 
in t hese terms :—“I leave and bequeath the income 
of my Altumgah, zemindary, and Theka villages, 
gardens and houses, to my five Sons herein named, 
Joseph, James, Hercules, Alexander, and Thomas 
Skinner, to share alike, none of them to have the 
power or option (even if they all agree) to sell or 
divide any landed property of the Altumgah or 

XUI—3S 
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i8!»e. Bemtndary. One of my Sons, whichever is most fit, 
or whoever I may name hereafter, is to manage the 
OaDs whole concern, for which trouble he is to get 10 per 
cent, from the whole income, aind he is bound to 
show a faithful account current yearly to his Brothers, 

“ Should they like to live together, they may live 
at Helaspoor^ and build Houses with mutual consent 
in the Altunif^ah or zetrindary. 

“Should my personal property not pay off all my 
debts, they may sell my House at Delhi^ and my 
garden at Treyellian Gunf^e ; but should the personal 
property pay the debts, the house to be rented, and 
the rent, after paying foi the yearly repairs, to be 
divided amongst my five Sons, 

“ In the eviMit of the death of any of my boys 
previously to attaining tlie age of twenty-one years, 
without issue, his or their portion or portions of the 
Altumgah, zemindary^ and T'lrkii villages shall 
revert to the surviving Brothers for llie benefit .t 
the survivors and their heirs, and his or their portion 
or portions of other property willed by me ihall be 
equally divided amongst all rny surviving male chil¬ 
dren. 

“I will and declare that it is my intention and 
meaning, that in the event of all or any of my afore¬ 
mentioned Sons, Joseph, James, Hercules, Alexander, 
and Thomas Skinner, dying and leaving issue, or 
children, that the share of the Fathers shall devolve 
on the issue, or children, to be by them divided in 
equal shares. 

“ I will and declare that in the event.of the death 
of all my reputed children, Joseph, James, Hercules, 
Alexander and Thomas Skinner, and without issue, 
that my Altumgah rights, aemindary, Theka villages, 
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and ail anul every of the sums bequeathed, and 
eventually bequeathed to them, shall devolve to my 
Daughters, Louisa a.r\di ^Elizabeth, and to my Grand¬ 
daughter Sophy, or their lavvlnl issues, to my late 
Brother, Wajor Robert Skinner s children, and their 
issues, in equal shares*and dividends." 

Colonel Skinner died in December, i84r, leaving 
hi^ live Suns [iientioned in his Will surviving, who 
tliercupou Look, possession of the estate left by their 
Father. 

On the 25th of October, 1855, the eldest Son, 
Joseph Skinner, died, and George Skinner, claim¬ 
ing to bp his Son, applied for a certificate to l»is 
Father’-s estate. This was assented to by his Uncles 
Thomas Alexander (one of the Respondents) and 
James, but opposed by Hercules on the ground 
of George being illegitimate: this objection was 
overruled, and a certificate allowing him to collect 
the debts of the deceased 'Joseph was granted. It 
appeirefl that George remained in possession of his 
Father's xh.ire for several years, and was killed at 
Delhi \i\ May, 1857, leaving a Wife and Daughter, 
the Respondents, Helen and Victoria Skinner. 

The second Son, Major James Skinner, was during 
his Father’s lifeti'ne married to Sophia Barlow, by 
which marriage he had one Daughter only, the 

Respondent, Orde. He also cohabited with his 

Wife’s eldest Sister, Gharlotee, by whom he bad a 
Son, Stewart, and also with the Appellant, his Wife's 
other Sister, by whom he had a Son, James, tlic 
infant in the suit. 

On the loth of November, 18^9, Major Skinner 
made his Will, the only material parts whereof were 
as follows .— 
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** I give, devise, and bequeath my jihare of the 
landed interests devised to me by the last Will and 
Testament of roy late Father, Colonel James Skinner^ 
dated Hausie^ loth May, 1841, consisting oi Altumgah, 
eemindary, Theka villages, f^ndi^o Factories, Houses, 
and other lands specified therefn, also all and every 
sum and sums of money which may be due to me at 
the time of my decease, and also all other debts, or 
money, or Bonds, or other securities, to be equally 
divided between my Daughter, Mrs. Sophia Eveline 
Orde and my Son James, and to their descendants in 
perpetuity, and a salary "of Rs. 100 per month to 
their respective Mothers, Mrs. Sophia Elizabeth 
Skinner and Fanny Barlow, alias Villaetee Begum, 
which on their demise is to revert respectively to their 
children above named, viz., Mrs. Skinner's, to my 
Daughter, Mrs. Orde, add Fanny Barlow's (alia* 
Villaetee Begum), to my Son James, and likewise, in 
case of the decease of the children without issue or 
descendants, their share is to revert respectively to 
their Mothers, as above mentioned. And I request 
my Executors will adopt measures to carry these my 
last wishes into effect, as also to pay for my Son 
Jatne's schooling and maintenance as long as he is a 
minor, and to invest the surplus of his .share in the 
best Government loan that may then be open, and to 
be made over to him on his attaining the' age of 
maturity, or twenty-one years. As my Son, James, 
is not educated,‘ or otherwise provided for, 1 leave 
and bequeath to him and to his Mother, Fanny 
Barlow, alias Villaetee Begum, the whole of the 
villages, landed property, &,c., &c., &c., which have 
been purchased tor the estate since the late Colonel 
Skinner's demise, and in which I have a fifth share 
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as also ft)y House, oul-oflices, and other lands at 
/ftiusie, and on their demise the share of one to 

devolve on the other,, if my Son, ^amcs, tn^y die 
without issue or descendants. Should 1 happen to 
die in debt, I ard^-n tly h Ope and hes-edi iny lix- 

erutors to effect such arrangement and compromise 
with my Creditors as will not prevent the above 
legacies from being carried into effect, otherwise to 
make a proportionate deduction from the share or 
income of each legatee.’* 

Major Skinner died in i86i without having re. 
voked his Will, leaving* him surviving, his Wife 
Sophia, his legitimate Daughter, Orde, his Wife’s 

Sister (the Appellant), and his illegitinate Son, 

James. Various proceedings took place in the Re¬ 
venue Courts as to the substitution in the Government 
Books of the name of his Son, James, in the place 
of that of Major Skinner. On the 8th of October, 
i86l, an api>Iication was made in the Judge’s Cour^ 
by Major Skinnef-'s Wife, Sophia, and his Daughter, 
the Respondent, Orde, for a certificate to be granted 
to them under the Act, No. XXVIf., of *1860, to 
administer to the estate of Major Skinner. This 
application was opposed by the Appellant on behalf 
of herself and her minor Son, James. The Will was 
relied upon by her, and the question of its validity 
discussed before the Judge, who, on the aoth of 
December, 1861, decided in favour of granting the 
certificate to the Respondent, Orde. Against that 
decision the Appellant appealed to tlie Sudder 
hewanny Adawlut, which Codrt in July, 1862, con- 
firmed the decision of the Judge. 

On the 4th of June, 1863, the Appellant com¬ 
menced the suit out of which the present appeal 
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^rose by filing on behalf on herself and her Son, 
yames, a plaint in the Deputy'-Commissioner’s Court 
against the Respondents. The object of the plaint 
was to have Major Skinner’s Will declared valid, 
and to have a 4®cree for po,ssession of one- tenth of 
the whole estate left by Colonel Skinner, and one- 
fifth of subsequently acquired property. 

At the hearing it was contended, that Major 
Skinner had no power to make a Will attcciing tlie 
property acquired from Colonel Skinner, and while 
he admitted the right of the children of Major Skinner 
to succeed to the property, both original and con¬ 
jointly acquired, of the estate by virtue of Colonel 
Skinner’s Will, denied the claim made by the Appel¬ 
lant, Fanny Barlow, to any portion of the property 
or interest therein whatsoever. 

The following issni-s were recorded : “ 7 'lte meaning 
of the parties having now been satisfactorily ascer¬ 
tained by careful examination, the i.ssues may be 
determined. On law there are none. On fact, the 
following:—First, did the original Testator contem- 

i 

plate the exclusion of illegitimate offspring or issue, 
in favour of legitimate? Second, is there any re¬ 
cognizable difference between the original estate or 
inl»eritance, and that subsequently acquired ? Third, 
had Major Skinner the power of devising any por¬ 
tion of his interest in the Skinner estate; and it so 
what portion? Fourth, had Major Skinner the 
mental capacity requisite for the preparation and 
execution of a Will? As regards the first issue, it 
is to be determined by the Will itself, as each party 
construes it suitable to his own views, and the con¬ 
struction IS open to argument: both paities have 
filed their proof.s, which are altogether documentary 
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On the second issue, the proof re«ts on the Plaintiffs : 
they will file their documentary proo's, and produce Bariow 
certain documents named in the Hissar record Office 
and Skinner estat-e Office. The third is-ue is to be 
decided by the Court on discovering the tenor of the 
Will. The fourth, i^sue, the Attorney of Sophia 
Orde will prove." , 

^ From the evidence given in the suit the capacitv of 
Major James Skinner to make and execute his U^ill 
was distinctly proved. 

The hearing took place on the 13th of October, 

1S1S3, before Horne, Esq., the Officiating ne^)uty 
Commissioner of Hissnjr, when he give judgment, 
finding for the PIiintifTs on all the fotir is'^nes, and 
decreeing the property claimed in fujl: and as to 
costs, ordered each party to pay their costs, except 
the Defendant, Khially Ram. (!)n the first is.sue the 
judgment was in these terms :— 

"The all-important point to he determined in this 
case is, what was the intention of tlie original Testa- 
tor, as ascertained by the terms of his Will ? f have 
given the subject careful consideration, and v/i is *with 
much difference that I feel myself forced to a conclu¬ 
sion other than that expressed by a very high legal 
authority. It is, however, satisfactory to know that 
this is, as it were, but a preliminary inquiry, since 
the decision will certainly be appealed. The De¬ 
visor’s words, I would observe, in limine, must be 
their own exponent; if the context of the Will 
should, as I believe, disclose the Testator’s intention, 
no quantity of parole evidence ca/i be allowed to con¬ 
tradict their import. It is obvious that one of the 
Testator’s leading motives was to perpetuate his 
name; for he not only prohibits the division of the 
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estate ander all cirrumstances, but be bequeaths 
merely the * income ’ thereof to his Sons, and aftes 
them to their surviving male children ; and this pro¬ 
vision is repealed and qualified by the succeedinj^ 
paragraphs, wherein it is provided that the share of 
tlie I'Hthcr shall devolve on the children-—* to be by 
them divided in equal shares.’ He provides for the 
continual managf*n>cnt of the undivided property, 
and directs the preservation of his war trophies and 
presents in the paternal Hall at DelasporCi as a last¬ 
ing men^orial of him. The same sentiment pervades 
his disposition of his Brother Robert's estate. * My 
will and intention being that the said Jageer shall 
continue to the nearest of blood in perpetuity. Now, 
the perpetuation of the Testator’s name could be 
only through male children; hence his specification 
—‘all my surviving male chiidren.’ We see that 
after providing for the distribution of the property 
amongst his direct male issue, he goes on to bestow 
it on his Daughters and Granddaughter Sophia (Mrs. 
Orde) by namcy and the collateral heirs—the issue of 
his Brother Robert, Now, the wording of this clause 
certainly does convey, and conclusively as it can be 
ascertained, the intention of the Testator; among 
them Sophia Orde is the only child born in wed¬ 
lock; she is near to him in the ties of consanguinity, 
and yet he gives her no preference over the 
children of Robert Skinner, who are all ille¬ 
gitimate, but bequeath the property to them in 
‘equal shares and dividends.’ Here, then, Colonel 
Skinner gave no precedence to the law of legitimacy; 
indeed, if the word ‘lawful,’ as used in conjunction 
with the word ‘issues,’ of the female conditional 
Devisees, is not accidental, it would appear as if the 
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competent to, Majpr Jaynes Skinner to interfere by i8;». 
devi*e with the suec ession to the Skinner estate(jr Barl^ 
to any share of that estate', wiiich had already been " 

settled by the W.ll of the founder of the famdy and 
of the estate. Secondly, ^the construction of the 
Lower Court, that the ‘Words ‘issue or children ’ must 
be held to signify legitimate cliildren, is quite correct, 
as also the word ‘heirs’ mean legitimate heirs* 

Thirdly, I also agree with the Lower Court that the 
property purcliased prior to any division of protits 
from the proceeds of the estate by the Manager or 
Managers, became a portion, of the entailed joint* 
estate, and tails unier the* provisions of Colonel 
Skbtner's Will. As rc^girdi tiie Ronpiiud ent’s (De¬ 
fendant’*) request for a d iclaratory Orib^r' in her 
favour, the Court does not understand on what 
ground she seek.s sucli au Order, bui she is of course 
entitled to all the beaeiii.s resulting from the deci.siou 
of the three issues raised between her and the Plain¬ 
tiff, and Wiiich are ajl against the latter. This Court 
at the same time, considers the remarks of tln^ 

Lower Court, immediately alter the decision oif the 
last issue, aud previous to affirming the appeal, alto¬ 
gether superfluous. I reject the appeal with all costs, 
whether in this Court or the Courts below.” 

P'rom this decree ol atfirmince the present appeal 
was brought. * 

Sir R. Palmer^ y C., and Mr. Leilh, for the 
Appellant. 

Two questions arise, first, upon the con-^truction 
of Colonel Skinner's Will, wfietlier James Skinner' i 
Children, one of the Testator's five illegitimate Sons, 
took under the Colonel’s W'lll their P'athe.r’s .-iharc aa 

XHl—40 
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tenants in common, and, secondly, whether a fiftW 
part of the accretions acquired by the Devisees from 
the surplus of the Testator’s estate after his dtatb 
did or did not pass by James Skinner’s Will. 

With respect to the first question, it is clear, that 
)t was the intention of the Testator, Colonel Skinner. 
by the devise in his Will to his five Sons and the 
"issue or children" of his rive Sons, to include t,hc*ir 
illegitimate children, and the Appellant is, therefore, 
entitled to a moiety of the fifth share of the estate of 
Colonel Skinner under that devise- We submit, that 
from the peculiar circumstances in this case, Colonel 
Skinner's Will is not to be construed according to 
the technical rules of •English law as applied to Wills 
made in this Country, and that the construction as to 
children, as a class, cannot be imported into such % 
Will as this. The f\ct of the Will being made in 
the English forn> is not a suih. icrnt giounn for treat¬ 
ing the rights of the parties as being governed by the 
English law. The ruling alihority is Aorahant v, 
Abraham (a), a case decided in this Court, where the 
statuT of native Christians, known as " East Indians,” 
in the Mofussilt and their rights, were fully consi¬ 
dered. That case was from AfaUras, and it was held, 
that Afad. Reg. 11 . of 1802, sec. 17, which enacts, 
that in cases where no specific rule exists, the Judge 
is to act according to ” justice, equity, and good con¬ 
science/’ was applicable in a case of succession to the 
estate of a deceased of pure Hindoo blood who had 
married a European Wife, professing with his family 
the Christian religion ; and the ca-^e was decided, not 
according to Hindoo law, but according to the usages 
of the cl-iss and family to which the deceased at^ 

^toore’s Ind. App- Crfaes, 195. 
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4 :a::hed »nd to which he belonged. The rule •. i|7o- 

first occurs in Ben, Reg. III. of 1793, sec. 21, which 
enacts “ that in cases coming wdthin the jurisdiction 
of Zillak Civil Courts for w'hich no specific rule 
may exists the Judges ar^i to act according to ] ustice, 
cquit), and good conscience ; Act, No, XXVI. of 
1854. [Lord Westbury: —Thfe status ;of this lea- 
talt)r, Colonel Skinner^ 'will determine the law ol cou- 
struction to be applied to his Will.] His domicile 
was the North-Western Provinces ol /ndt'a, and 
there is no particular law of that domicile applicable 
to this case. Tlie Indian .Succession Act, No. X. of 
1865, shows the slate of* society in India^ and the 
effect of having acquired the reputation of being 
legitimate; sec. 87 enacts, that in the absence of any 
intimation to the contrary, the term “ child," “ Son,” 
or ” Daughter,” where there i-s no legitimate relative, 

IS to be understood as legitimate relative, or the 
person who has acquired, at the date of the will, the 
reputation of beings such relative. The principle of 
English law excluding illegitimate children at a cl^^s, 
under a gift to children, cannot be applied as a*rule of 
“justice, equity, and good conscience,” to which the 
Courts of Colonel Skinner s domicile, in the absence 
of any particular 'aw, are to have recourse. In order 
to arrive at the true construction to be put on this 
Will we must* look to the habits, condition, and 
status of the Testator. He was himself illegitimate. 

[Lord Westbury :—That fact is assumed ; it is not 
pleaded.] The effect of Colonel Skinner's Will is to 
give his h^e Sons an estate for lifb, with remainder to 
their issue as tenants in common. The intention 
which the Testator had in view in using the words 
'‘issue or children^' is manifest, fp. dirf’Ctin-^ that 
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in the event of any of his Sons tiyinc, and leaving 
“ issue or children,” the share of the Fathers should 
devolve on Ihe ” issue or children,” he meant children 
in the wi<ler natural sense, and not strictly legitimate 
children. [Lord VVestburY; —The words re “ all my 
surviving children.” .Is there anything in the Will that 
will justify us in construing that as including illegiti¬ 
mate children ?] After providii'g for the division of 
his estate among his male is‘'iie, he bequeaths it to 
his Daughters and Granddaughter Sophia^ the Re¬ 
spondent, Mrs. Orde^ bv name, and to the collateral 
issue of his Brother, Robert. It is to be observed, 
that the Respondents, Otde, is the only child born in 
wedlock, yet he igives her no preference over the chil¬ 
dren of Robert, who are all illegitimate, as he 
bequeaths the property to them in ” equal shares.” 
It would appear as if the Testator disregarded the 
illegitimacy of his Sons' offspring, but scrupulously 
barred the succession of other than his Daughters’ 
legitimate offspring. The fact that on the death of 
Joseph Skinner, George, this illegitimate child, suc¬ 
ceeded, is strongly in favour of our contention. The 
evil of recognizing illegitimacy was never contem¬ 
plated by Colonel Skinner, 

As to the second question, there exist no grounds 
to support the claim, that the property acquired after 
Colonel Skinner's death has become by accretion an 
integral part of the original estate of Colonel Skinner: 
Srcemutty Soorjemoney Dossee v. Denobundoo MuR 
lick (n), which was recognized in Sofiatun Bysach v. 
Sreetnutty Jouggutsooncirce Dossee (b), and Bissonautk 

6 Moore' s Ind. App. Cases. >34 ; and see 9 Moore's ladt 
App. Cases, 13. 

(*) 8 Moore's Ind. .App Cases. 
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Chundeyy. •Sfeemutty Bamftsoondrrv DossiP (<?). 
The Court b^low riejhtly -listincjuished between the 
estrites arid th " pro|)erty pui chase!, or otherwi-e ac¬ 
quired, 1)V tlie tive Sons suhseqvient to Colonel 
Skinnehs death and |he «>ri-in.al property and estate 
devised hv liis Will ;* and it was competent to each 
ot his Sons to alienate, 'and consequently it was ^ 
•roinpt-tent to Major Sktnner to devise, his undivided 
one-htth share of such purchased property, which, we 
submit, passed hv his Will to the Appellant and her 
infant Son as the Devisees therein named, 

f 

• • 

Mr. Pontifex and .Mr, Nasmith (Mr. Prichard 

with them)Jor the Respondent, Or tie. 

According to the true construction of the Will of 
Colonel Skinner, illegitimate issue are excluded from 
inheritance, and the Judicial Commissioner correctly 
interpreted such Will to that effect. If the .r/r/Zz/.v of 
('•donel Skinner and liis family he considered in its 
proper view, as* representatives of a chc-s of Hritish 
subjects known as “ East Indians," the case of Abra¬ 
ham V, Abraham [h) is in our favour, lit that case 
the parties were pure Hindoos, who had adopted 
Christianity, and this Court held, that the Hindoo 
law did not appl) ; h fortiori in this case the English 
law applies. If the English law is not to govern the 
rule'of construction, what law is? Colonel Skinner's 
Sons were not Hindoos. The custom of a family is 
not to he taken into consideration in violation of law, 
We cuhrnit, that the principles upon which English 
Courts efxc’.ude illegitimate children, although recog- 

•/'</) 12 Moore’s Iiul, .App. Cases, 4r. 

ff-) f; Mo(trc's lud App. 24r. 
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ii 7 o. n«ed by th#» Testator, when the Jevise is to children 

Barlow as a class, apply. The English rule is not a technical 

OiDi. 1*^*^ reasonable, and it is clear that designation is 

necessary- Godfrey v. Davis (a) is an authority to 
show, that an illegitimate child is not entitled under 
the description of a “child” in‘a Will, though the 
Testator knew the estate of the family,—that there 
were several illegitimate and no legitimate children. 
So in /« re Standley s Estate [b\ illegitimate children 
were held not sufficiently designated by the words 
“next of kin’* of another illegitimate child. The 
Vice-Chancellor Gifard, in /« re Well's Estate (c), 
followed the last case. There a Testator, by his Will, 
after a gift to his Son T. (who .was illegitimate,) 
directed the division of his estate into seven parts, one 
of which was given to his Widows’ and after her death 
to “ such of his children to whom the other six shares 
were given.’’ As to those six shares, the dirrction was 
to pay them ** among all my children living at my 
decease, except my Son T." The Testator left seven 
children, of whom five were legitimate, two (7'. and 
w4.) illegitimate, and it was held, that A, was not 
entitled to a share as one of Testator's children (d). 
The contention of the Appellant, that the techni¬ 
calities of construction applied to English Wills ought 

(a) 6 Ves. 43. 

it) Law Rep. 5 Eq. 303, (0 Ibid. 6 Eq. 599. 

(li) See also Homarth v. J^i//s (Law Rep. 3 Eq. 389). In that 
case, there was a bequest by a single Woman, w’ho had gone through ’ 
the ceiemony of marriage with her deceased bister’s Husband, in 
favour of her children, " legitimate or otherwise.” At the date of 
the Will she had one child living, and several were born afterwards j 
and the Vice-Chancellor Wood held, that the after-born children 
weie excluded, and that the gift enured to the benefit only of the 
ohild living at the date of the VVill. ^ 
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not to be imported into Indian Wills, as it is based 
on the assumption that the rule excluding illegitimate 
chiMren as a class when described as “ children,” is 
a mere arbitrary iule*af construction, is unfounded, 
as the^ rule is founded on public policy, and not 
confined to EnglantL ^Sir JamES CqLVILE In the 
case of Her Majesty's Ptrocureur v. Bruntau (rt) 
.from the Mauritius, their Lordships held, that the 
word ^'descendants^* in art 766 of the Code divtl 
of France was not limited alone to legitinrate descen¬ 
dants, but included illegitimate issue.] Here the 
devise by the Will of Colonel Skinner is not to 
illegitimate children, but to the legitimate' children of 
his five Sons, as tenants in common for life. Major 
Skinner left a legitimate child and An illegitimate 
child, and made a Will giving to them what share he 
had in his Father's estate and subsequently acquired 
property, which he had no power to do. Cooper v. 
Cooper (/5) was a case upon the construction of a Will. 
There the Testator bequeathed his residuary personalty 
between his four children, whom he namt-d, to be 
equally divided between them, share and sh%re alike ; 
and in case of the death of eitlier of them leaving 
issue the issue of such child was to take the parent’s 
share ; but in the event of their dying without leav¬ 
ing issue, then the share or shares of one so dying to 
form* part 6f the residue; and the Vice-Chancellor 
held, that the Testator’s chiHren took for their 
respective lives only. This case is referred to, as well 
as the case of Gosling v. Tawnshend (c), in Haukins 
Treatise* on the Construction* ot Wills, p. 259, It 
caonot be denied, that existing illegitimate children 
(a) 4 Moore s P. C. Cases, i, (^) 3 K & J 658 

ft) 17 Beav. 345 
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may take as persona: designatie^ but it if equally 
clear, that illegitimate children born after the death 
of a Testator cannot be recogtiized by him and 
specially designated. In Blodwcil v. Edwards {a) it 
was held, that a remainder to a bastard not in esse 
was void, and that case w'as acted upon in homax 
V. Wright (A). There, by^ deed, an estate was limited 
to an after-boni illegitimate Son in fee; and if he 
should die before he attained twenty-one, then in fee 
to a living illegitimate child, who died an infant; and 
an atter-borii illegitimate Son attained the age of 
twenty-one, and it was declared, that the last limita¬ 
tion failed, and that the devisgd estate resulted to the 
heir of the Grantor. [Lord WestburY: —But for 
the rule of religion, the term ‘‘children" would be 
flexible, and would extend to unlawful as well as 
lawful children.] No case can be found in which 
even existing illegitimate children have been admitted 
to take with legitimate children, Irrespective of the 
rule of public policy recognized by the English law, 
we submit, that according to the actual intention of 
the Testatpr, illegitimate issue are not included. The 
use of the term “ lawful as applied to the female 
i«sue is not sufficient to warrant the conclusion that 
the omission of that term i.’i other parts of the Will 
implies a recognition of illegitimate issue as regards 
the male branch of the family. The ger.eral tenor 
of the Will is opposed to a ei>nslruction ot t.he word 
“ issue " as including illeg-limate issue, and the pas¬ 
sage containing the word ‘‘lawful " does not furni-h 
any ground for presuming tl»e Testator’s intention of 
including them. 

fa) Cro. Eliz. 5tu>. 


(^) 3 Mv. & K. 775 
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'The next point'taken by the Appellant is, whether 
property subsequently acquired is to be cdnsidered as 
an accretion to the joint estate, and at the disposal of 
the co-sharers ; we snbmit, that it is to b^ considered 
as an accretion. Tiie estate was a joint concern. 
The leaser granted to Golonel, Ski ft ner by Govern¬ 
ment of certain villages and lands expired at the 
death of the Colonel, and although they were renewed 
to the Devisee^, yet such renewed leases were obtained 
by virtue of the original ownership of the devised 
estates, and in equity are subject to the gifts raade^ 
by the Will of the devised estates. 

Mr. y, D. Bellx 'for the Respondent, Alexander 
SkinneK 

With respect to this Respondent the plaint was 
improperly framed, and he ought not to have been 
tnade a party. His rights cannot be concluded by 
the decree made in the suit. Upon the merits, I 
submit, first, that Major Skinner had no powfr by 
Will to alienate, affect, or incumber any of the 
property derived by him from his Father, Colonel 
Skinner^ or, Secondly, by Major Skinner, with respect 
to property acquired subsequently to his Father's 
death, conjointljfc with the other members of the 
family. Whatever may be the rights of the infant, 
James Skinner, and the Respondent, Orde,, to .share 
between them the estate of Major Skinner, such rightJ 
accrued to them under the Will of Colonel Skinner, 
independently of the Will of Major and the 

Appellant has no right to any portion thereof. As to 
costs, it is clear that the Court below was wrong in 
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ordering costs to Ije paid by this Respondent; on the 
contrary, b'i[i^ irnprojjv-rlv made a party, he was 

r 

cntnlcd to < osis. 

t 

Mr. /-/-f/Zi in 11 ply 

'riv.r (iom cll of t.-olo i.’i S/> h'mseU an ills* 

giiimc'ilf' liiild, a\<is On/ AorOi-’w ostern I’rovic.res id 
'Jndia^ which at 0)i- lirnt: '>i Ins decease, wf-rc pari 
of the territory ol the l!. isL India Com/>uny, sirw r 
annexed to the Putijauh. All the Devisees of the 
oiiginal Testator and their children, with Oie excep¬ 
tion of Mrs. Ordc, w'ere. illegitimate , and it i.s clear, 
in a question of construction of Colonel Skinners 
Will, that when he uaed the words ‘‘ my children,” 
he meant his ‘‘illegitimate children.” 1 he general 
principles of coi»siruction, in mspect to toe meaning 
of the w'ords “ is'iui ” and “children,” in the autho¬ 
rities cited, so !ar as relates lo ill/gitimalo children 
not taking as a class, do not apply to tliih ca^e. The 
Will itself was never proved, iiv the sen / ui which 
<in Knglish Will would be proved in Eiii^'mid. The 
status of Colonel Skinner was not one to which the 
technical rules of F^nglisli law applied ; on the con¬ 
trary, the Rngu'alion and Act of the fu lian L'-gisIa- 
lure proviiles for such a else as the present, w’hen it 
declares that the Court is to detoim.ue “ according to 

I 

justice, equity, and good conscience.” Rajah Bur’ 
lodicannt Ray v. Bisnosoondcry Dahce [a) was a case 
of a mortgage by Hindoos of land-; in the Mofussil, 
and the Supreme Court at Calcutta held, that the 
niortgape deed was to be governed by the Htndoo law, 
although the conveyance was in the English foriu. 


(fl) Moiton's Dec. Sup. Court, Calcutta, 
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At the cnnciuslon of ihf' argumrnts the case stood 
over for ron'^idpration; their Lordships’ judgment 
was pronounced by 

Lord \Vl:stbury. 

The qur^hioa in this a^q)>*al depends on tlie con¬ 
struction and legal effect of the Will of Colonel 
/aiitcK S^'niner^ wlio was an ORicer in tlie service of 
th'“*Ka'=t lia Company. * 

Coiont ! Skinner 'Hod in the month of December^ 
1841, and at the time of his death he was resident and 
domiciled in the Drlhi territory, which then formed 
part of the \orth-Western *l-’ti \'n<"0'; of Iniin, but 
which, aft'r the mnlinv, was id' -td under the atl- 
m’nlstralien of (he Pilnpinh (li've-rni'vnt. 1 

The construction and clf' ct of tin* Will, therefore, 
uiust depend on the law of the domicil, if ihat catt 
be ascertained. At the time of (he Colonel's death 
there was no icx loci of the Province in which he 
was domiciled, and the law a[)p)ic:ible to the succes¬ 
sion of any individuaf depended on his personal status, 
w'hich again mainly (h pended on his religion. • 

Thus the snocessioo. of an Hindoo would, as a 
general rule, fall to h^* regulated by Hindoo law. and 
of a M.thor.ifdan by Mahotni flan law, and of an East 
Indian Christian by haiglish l.iw ; hut in every case, 
for the purpose of determining tlic \iattis ['crsonalis, 
regard w*as to be hatl to the mode; of liff* and habits 
of the individual, and to thf* usages of the class or 
family to which lu: belon^jed. 

If no specific rule couhl he ascertained to he appli¬ 
cable to the case, then the ludge.s admini'sterin'f 
jiislire in the Province were to act "according to' 
justice, equity, and good rr.n.-c i-nee. ’ 


IUrlow 

V. 

Ukdb. 


5th*Marcl\, 

1870, 
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* 1870. Such is the substance of the Regulations, 39 

Barlow explained in the case of Abraham v. Abraham 

Ordb. which were made by the East India Company for 

defining the juri'^diction of the Courts of the Province 
in which Colonel Skinner was domiciled, and which 
W'ere in force at the time of his decease. 

There is little evidence from which the personal 
status of Colonel Skinner may be ascertained, beyond 
that which is afforded by the Will. 

It is stated, and there is proof, that he was illegi¬ 
timate, being probably the child of a native woman 
by an European Father. As a Commander of a corps 
of irregular light Horse he acquired great distinction 
in the Military service of the East India Company, 
and, in consideration of his services, he obtained 
grants of large landed estates, situate partly in the 
North-Western Provinces, and partly in the Territory 
of Delhi. 

The form of a renewed grant of some of these 
estates made to Colonel Skinner by the Marquis of 
Hastings when Governor-General, may be material 
to be noticed. The grant was made to the Colonel 
in ** Altumgah** to take effect from the beginning of 
the year 1226, Fusly er^, and contained this special 
form of limitation, viz.:—“ To Colonel Skinner and 
his heirs after him, or to such persons as he may 
devise hy his last Will and testament, 01 iby any 
other valid instrument, with their heirs, in the pro¬ 
portion in which he may devise the same to them 
respectively, so that each holding and enjoying his^ 
own share shall conform himself to the dispositions of 
the said Will.^^ Had the grant been simply 19 th^ 

(r) g Moore’s Ind. App. Cases, 195. 
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Colonel ^ and his heirs in " Altumgah*^ the grant 1870. 
would have come to an end on the death ol Ac *bari.ow 
C olonel without leaving lawful i'ssiie, anrl the super- 
added special powe^ of testamentary disposition, 
therefore, is regarded as an indication that the 
Grantee was conscious that he was not likelv to leave 
lawful issue, and, therefore, obtained the grant of a 
power of disposition. This argument, however, is* 
not of much weight. Colonel Skinner does not 
appear to have been ever married, but he seems to 
have kept several native women as part of his family, 
with whom he cohabited and by whom he had several 
children. • 

There is nothing to indicate the religious belief or 
profession of tlie Colonel or of his family, or what 
were their habits or usages. 

His origin is unknown: being illegitimate, he 
belonged to no family, and all that can be collected 
is. that he was probably a .Soldier of fortune, who 
rose by his couj'age and military skill to a certain 
rank and distinction in the service of the East India 
Company ^ * 

It is impossible, under these circumstances, to 
Affirm that any particular law is applicable to the 
construction of the Colonel’s Will or the regulation 
of his succession. Any questions that may arise 
respecting* them must, therefore, be determined by 
the principles of natural justice. 

In English law there is a technical rule of con¬ 
struction, that under a testamentary gift, to childmi 
as a class, illegitimate children, although recognized 
by a Testator in his lifetime, cannot be permitted to 
share jointly with natural lawful children ; and the 
Respondents contend, that this rule is applicable to 
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construction of the Will of Colonel Sh\iiney\ 
Baklowi-' but, for the rea«o:'S we have already tjivtrn, we are of 
Oi’db. opinion, that Colonel Skinner's succession is not to 
be administered according to F.nglish law, and that 
there is no room, therefore, for the application of 
this English rule of constructif^n. The word "chil¬ 
dren*' where it occurs in Colonel Skinner'*s Will, 
, must be taken in that " sense, and receive that 
signification, in wh:ch it is plain from the language 
of the Will, and tlv dispositions it contains, that it 
was used by the Te.otator, that is to say, its extent of 
meaning in the vocabulary and mind of the Testator 
must-be determineci in the Will itself. 

The Te.stator had at the times of making his Will 
and of his death, five Sons and two Daughters, all of 
whom were illegitimate, for it seems to be certain 
that no rite or ceremony of marriage had ever taken 
place between the Colonel, and any one of the 
Mothers of these children. 

All of these Sons and Daughters, however, appear 
to have been acknowledged by the Testator during 
his life as his children, and they are expressly called 
by him in liis Will his "Sons and Daughters.” 

Thus the Will begins with a general gift to my 
Sons, Josepht y antes, Hercules, Alexander, and 
Thomas,** and, after giving various pensions to 
servants and others for life, the Testator directs tliat 
they shall revert to my " Sons.” 

The Sons are again in a subsequent part of the 
Will referred to under the term " male children,”’ 
and aflerw'ards they are called “ my reputed chil¬ 
dren.” * 

It appears that the Testator had a Brother, Major 
Robert Skinner, who, like himself, had never been 
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married, but at the date of the Colonel s W ill wis 
dead, lea’^ing several illegiti'iiaie childre;n, who had 
been treated and acknowledged by their Father 
during hia lifetime as his children- 

!t appears aNo frorfi the WiUofihe Colonel, that 
he had been appointed Trustee or Guardian of these 
children, and must be taken to have been well * 
acquainted with their real status, or condition* of 
illegitimacy. It is important, therefnie that we find 
in the Will a devise in certain events “ to my late 
Brother Major Robert Skinner s children and their 
issues in equal shares.”^ 

Here the illcgiiimatc offs pring of Major Robert 
are called his children, and are associated, as tenants 
in common with the l'estator’.s Daughters and Grand¬ 
daughter and their lawful issues. 

The correctness of the interpretation which we put 
on the word “chihlren" in this Will, as denoting the 
offspring of Son.s, is much confirmed by the fact that 
there is a m.irk*ed change of cxpres.sinn in the 
Will, when the Colonel spc.-iks ol the issue cA his 
Daughters. 

It is natural to suppose that he would shrink from 
the thought of his Daughters forming any other 
connections that those of lawful marriage, or of 
their having any but lawful issue. Accordingly, 
when he provides for the event of the death of all 
his reputed children (meaning his five Sons) without 
issue or children, and directs that the property given 
to them^ shall devolve to his ^Daughters, Louisa and 
Elisabeth, and his Grand daughter, Sophy (who was 
born in wedlock), or their lawful issues, we find a 
remarkable change of expression which is nut to be 
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1870. . found in any of the gifts to the chlldien or issue of 
BAiti.ow Sons. 

It Sippears also from the evidence, that the Colonel's 
elfle«t Son, (who died in the year 1855), had 

no lawful issue, but had one illegitimate Son, named 
George, who w'as born some years before the death 
of the Colonel, and was always recognized and 
treated by the Testator as his Grandson ; and it is 
also proved that on the death of^his Father, Joseph, 
George —this reputed Son—was permitted to succeed 
his Father, and has, in fact, taken the share devised 
to Joseph by the Will. 

The limited signiheation which in our law is put 
upon the word “ children,” when used as the desig¬ 
nation of a class, and not as descrlptio personarum, 
is probably the result of the Christian law 0! 
marriage. 

According to natural law, the children of a man 
mean the issue begotten by him, and the criteria of 
this condition are, the being born of a w'edded Wife 
or V^ives, or, if born of other w'oman, the being 
recognized’ and acknowledged as children by the 
Father. 

With regard to his Sons, the Colonel probably felt 
the same indifference as to their being married or not, 
which he had shown in his own case. 

The conclusion, therefore, at which their Lord- 
ships have arrived is, that the word children *' in 
the Will of Colonel Skinner denotes and includes as 
well illegitimate as legitimate children, whenever such 
illegitimate children are acknowledged or treated as 
his thi'dren by their putative Father. 

We proceed to apply this conclusion to the castf 
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wliich is before*us, and which arises on the following 
clause in the Testator’s Will ; “ I will and declare 

that it is mv intentio^n and meaning, that in the 
exent of *or any of my afore-mentioned Sons, 
yosephf ■/ nteSf Alexiimhf. and Thomas 

Skinr ■ '!• :.ig and leaving issue or children, that the 
sh?r' .1 the Fathers s'lall devolve on the isNue or 
children, to be by them divided in eijnal sharesf." 
As has been already stated tlie first Son, Joseph, 
died intestate in the year 1855 vvithout lawful issue, 
but leaving an illegitimate Son, George, who, with the 
assent of the majority of* his Uncles, succeeded "to 
his Father’s share under thV devise. 

James, the second Son, died in the year r86r, 
leaving one legitimate Daughter, Sophia Orde, and 
an illegitimate Son, ; and the (|iiestion 

is, whether the share of James, the Father, in the 
property devised to his five Sons by the Will of 
Colonel Skinner v sts, as to the share of James, in 
bis Daughter Sophia exclusively, or in the said 
Daughter and the Son as tenants in common. 

For the reasons w'e have already given, we*are of 
opinion, that the share of the Son James belongs to 
Sophia Orde and James the Sun equally as tenants in 
common. James is named and described as his Son 
in the Will of his Father James, and, therefore, there 
is a natural equality of status between him and his 
Sister, Mrs. Orde, and both take equally under the 
aforesaid gift made by the U’ill of their natural 
Grandfather. 

The next and subordinate question in this appeal 
relates to the Will and succession of James, the 
second Son of the Testator. 

By his Will, dated the loth of November, 1859, 

XIII ->42 
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after devising all his share of the landed interests 
devised to him by the Will of his late Father, and 
which lie p^tiicularly mentiois, and after also be- 
queatliing all sums of money due to himself at the 
time of his decease, and alivo all other debts, money 
Bonds, or other securities, unto *his Daughter^ Mrs. 
Sophia Evelitta Orde, and his Son, yameSt to he 
equally divided, the VVill contriins the following 
passage As my Son James is not educcted or 
otherwise provided for, I leave an l bequeath to him 
and to his Mother, Fanny Barlov)^ alia's Villaetee 
the whole of the villages, landed property, 
•&c., vtc., &c., which have Of*en purchased tor the 
estate since the late Colonel Skinner's demise, and in 
which I have a fifth share, as also my House, out- 
offices, and other lands .at I/ausce." 

The question between the Appellant and Respon- 
dtmis is, what properly passed under this last devise? 

The facts, although they are not very clearly 
stated, appear to be, that whilst il.e estates devised 
by 'the Colonel to his Sons were under the manage¬ 
ment of the Executors or Managers appointed by the 
Colonel's Will, considerable sums, being surplus rents 
of the devised estates, but not drawn by the Devisees, 
the Sons, were laid out in the purchase of additional 
landed property; and it is contended by the Re¬ 
spondents, that these new acquisitions must be re- 
ga<rded in law as accretions to the original devised 
estates, and as passing with them under the gifts 
made by the Will. 

If this were so, the share of James, the Son, in the 
purchased estates would be divisible, like his share in 
the original estatei-, between his Daughter, Mrs. Orde, 
and his Son, James, under the ColoneFs Will, and 
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would not pas* under the devise contained in his own 

Will. 

But their Lordships find no ground for this con¬ 
clusion, nnd they are of opinion, that the purchased 
estates follow the ownership of the purchase-money, 
which was the absolute property of the five Sons in 
equal shares; and they are^of opinioH, therefore, that 
Ihe Testator yames's fifth share in these purcha^ied 
estates passed under the aforesaid devise in his 
Will. 

But another question was raised at the Bar by the 
Respondents’ Counsel, who stated that some legises 
granted to Colonel Skinner by the Government of 
certain villages and lands expired at the,death of the 
Colonel, and that renewals were made by the Govern¬ 
ment to the Colonel's Devisees, which renewed leases 
were, it was contended, obtained by virtue of the 
original ownership of the devised estates, and must, 
therefore, in equity, be subject to the gifts made by 
the Will of the devised estates. 

It was iiicumoent on the Respondents to have 
stated and proved the facts on which tliis ilaim is 
founded, so as to have enabled tlieir Lordship- to 
decide the question ; but this has not been done, and 
it does not appear to have been considered and deter¬ 
mined by the Courts below. 

If, •howev’er, Mis. Sophia Orde requests, and is 
content to take at her own risk, an inquiry on this 
subject, their Lordships will recommend that .•such 
inquiry shall form part of the Order to be made. 
Their Loifdships will humbly recommend Her Majesty 
to reverse the decree appealed from, and to declare 
that Mrs. Sophia Orde and James, the Son and 
Daughter of Major James Skinner^ are entitled in 
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^qual shares, by virtue t>f the Will pf Colonel Skin^ 
ner^ to one equal fifth part of all the estates and pro¬ 
perty thereby dev'ised and beqiieathed.to the Testator's 
five Sons in equal shares, and also to declare that one 
equal fifib part of all the estates and properly pur- 
chased or acquired after the death of the Colonel by 
means of the rents, profits, or income arising from 
Ihi^ estates and property devised and bequeathed tp 
the said five Sons of the Testator, belonged absolutely 
to his second Son James Skinner, and passed, under 
the Will of the latt-named James, to Mrs. Fanny 
Barlow and his Son James absolutely in equal shares; 
and at the request and risk of .Mrs. Sophia Orde, let 
an inquiry be made, by or under the direction of the 
Court from whose decree this appeal is brought, 
whether any renewals or leases of lands that had been 
held by the Colonel during his lifetime were made or 
granted by the Government or and other persons to 
the Executors or Managers of the Colonel's Will and 
under what circumstances, and for what consideration, 
the same were made. 

Therq remains the subject of costs. 

On the first hearing of the cause no costs were 
given to either party. From the decision of this first 
Court on the matters in question Mrs. appealed, 

and obtained a judgment with costs, from which the 
present appeal is brought. In the opi-nion 0/ their 
Lordships, Mrs, Orde was wrong on both points; 
and further in contending that the fifth share of her 
Father belongs to herself exclusively, she is claiming 
inconsistently with .what was done by tl^e family in 
the case of George, the illegitimate Son of Joseph. 
Their Lordships se^ no reason, therefor ', why the 
ordinary rule should not prevail. The difficulty has 
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arisen, not from^ any uncertainty in the lanp,uace of 
the Coloners Will, but from the contention of Mr*'. 
Orde that it ought to be interpreted by English law, 
which has no application.* Their Lordships, therefore, 
condemn Mrs. Orde to pay the Appellaiu’s costs in 
the Court below, the . judgment of which is hereby 
reversed, and also to pay the,Appellant's costs of this 
appeal. No Order is made as to the costs of the 
Respondent, Alexander Skinner, 


1870.. 
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Khajah Assanoollah Appellant; 

AND 

Obhoy Chunder Roy and others ... Respondents.^ 

On appeal fro 7 n the High Court at Fort Willtaipf 

in Bengal. • 


111 

1 HIS suit was in‘«tituted under cl. 6, sec, 23 of Act, 
No. X. of 1859, by the Respondents, against the Ap¬ 
pellant, to reeover possession of their ancestral heredi- 

* Present:—Me ibcrs of the yudicial Committee —The Right 
Hon. Lord Westbury, the Right Hon. Sir James William Coivile, 
and the Right ilon. Sir Joseph Napier, Bart. 

Assessor :—The Right Hon. Sir Lawrence Peel, 


asth, afth, 
* 7 th & 38th 
Jan., 187*. 

Review of 
the p'.liry '>{ 
the Revenua 
sale laws 
massed since 
the decennial 
Settlement 


An hereditary transferable Putnee Talook, rreat* *1 subs^^qy*"^ *0 
Perpetual Settlenieni, held at a fixed rent, was sold by the Goverame^ 
in the year 18.^5, for arrears of revenue, and the 
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, tray transferable Putnee Talook,^ Poorba AuitHy 
appertaining to the las. rc. \kr. share, part of a 
\oas. \c. ik. sliare, of Pergunnah Buldakhaif 

of which the Respondents were dispossessed by tha 
Appellant as Purchaser in the year 1863 of the 
Memindary rights in the 'Pergunnah from the 
Government, who had'up to that time held the 
lime as Zemindars, as a khas mehal, having in the 
year 1835 become the Purchaser thereof at a Collec¬ 
tor’s sale for arrears of Government revenue, under 
Ben. Reg. XI. of 182a, and had, subsequently to such 
purchase, and under the powers contained in that 
Regulation, enhanced the rents reserved and paid by 
the Respondents in respect of their Putnee Talook, 
By the decree of the Deputy Collector, Baboo Govind 
Chunder Bose, dated the 7th of June, 1864, he dis¬ 
missed the suit on the ground, that the Government, 
being’ the original Purchaser, had as a matter of 
grace and expediency only settled for rent of the 
Talook, with the Talookdars, and'that the Appellant 
as Purchaser of the Government’s zemindary rights 


became the Purchuser At such s.'ilo No steps were taken by the Go¬ 
vernment under Ben. Re|r. XI . of iS’j, to c.Tiirel or d«‘stroy the Talook- 
dary tenure, but on the eontr.iry, tin; (^ov^■rnnlont, aftei redurinj; the 
tenure from a T'a/o^iA at .i fixed to a vari.il.li; rout, n'..ulv ^ailuu^ s,.itlc- 
ments with the Talookdars as late aj i86j, agreeinu to preserve their 
lights. The Government afterw.irds sold the Talook subject to the 
rights of the Talookdars Held — 

First.th&t as the Government had not efTertiially annulled the tenure 
before the year 184::, it had lost its stafutorv rijjht to do so . .i;? Ben. 
Reg. XI. of 1822, under which that right dipended, was repealed by 
Act, No. XII. of 1841. 

Secondly, that llie Purcha.ser from the Government had no higher 
rights than were poss»-ssed by his Vend<;r at the d.ite of the sale, and 
eonsequentiT as the Government had w'aivcd its right, under Ben. 
Reg. XI. of t822, to cancel the tenure, and left the Talookdars in the 
position they would have a right to ubder the t»ld Law, the Purcha.se'r’s 
title was subject to the Vendor's agreement to preserte the Talookdars' 
rights. 

Where Tenants are dispossessed of their Lands by a Zemindar who 
disputes their title, the proper remedy to recover pussesbion is to sue 

under Act, No X. of 1859, sec 33, cl 6. 
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^as not bound by that concession, and had, as Zttnin^ 
dar, a right to oust the Kespoiidents, and take posses¬ 
sion of their Putnee Talook. 

On appeal the High Court, consisting of Messrs. 
Loch and SeUn-Katr^ on the 23rd Marche 1865, 
reversed the decree of .the* Deputy Collector, on the 
ground that the Government,. as such auction Pur¬ 
chaser, not only waived any right which they might 
have had to cancel the tenure of the Talookdors^ 
but, actually, admitted the latter to a settlrment in 
respect of the enhanced rent, and held out to them a 
promise of renewal ; and that at the time when the 
Government disposed of their zemindary rights to the 
Appellant they had recorded a resolution, on a peti¬ 
tion presented on behalf of the Talookdars^ th.'rt nothing, 
was sold to the Appellant but the temindary rightSi 
and that, ‘therefore, the Tatookdars' rights (whatever 
they might be) would be respected ; and further 
they held, that the intention of the Government was 
sufficiently clear from the revenue Letters and pro¬ 
ceedings, and that the Appellant, the [Purchaser, was 
bound to respect the acts and intentions of the (govern¬ 
ment, and could not put in force any right which the 
Government had actually waived, and must tharefore, 
respect the tenure of the Respondents. 

The appeal was from this decree and an Order 
of the .High *Court relu?ing an application for review 
of judgment. 

The facts ol the case, as represented on the pleadings 
and the points argued and discussed on the hearing 
of the appeal are fully stated, in their Lordships' 
judgment. 

The case was argued by Mr. Doyne, ard Mr, 
CavCt for the Appellant, and 
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Sir R. Palmer^ and Mr. Leith^ for tlic 

Re-ipondents. 

The following Regulation's and Act were cited 
and *'omment(;d on : Regs. I. of 1793, sec. 10, cl. 9; 
VIII. of 1793. sec. I) -, XLlV. .of 1793, secs. 5, 6, 32; 
I. of i8or, sec, 14; XI. of F822, sec. 31 ; Act, No. X. 
of 1859, sec. 23, cl. G. Ranee Siirnomoyee v. Maharajg.h 
Suieeeschunder Roy, Bahadoor (a) was referred to. 


sand Fob., 
1870. 


Their Lordships reserved judgnient, which was now 
delivered hy 


The Right Hon. Sir jA.Mfts W. CoLViLii. 


The Appellant is the present Owner of zemindary 
right in that portion of an extensive estate situate in 
Zilltth Tipperah, and calhd Buldakhal, which in¬ 
cludes the lands and villages that fornr or once 
formed, a Talook kufuvn as Talook, Poorba Autfee. 
This Talook was created subsequently to the Per- 
pefnal Settlement, and in the year 1830, by Mlrza 
Hosein'‘ AH, the then Zemindar of that portion of the 
estate, in favour of Bishonath Roy, the Father or 
ancestor of the Respondruits, 

It was an hereditary transferable Talook, to be held 
at a fixed perpetual rent of R<. 1,550. 4.11(7. The 
estate of Buldakhal, at the date of the revenue' sales, 
afterwards mentioned, seems to have comprehended 
many other Talooks, of which .'•ome bad existed at 
the dale of tlif Hecenni i! .Setlleinent; but the greater 
part had been created subs' qnen'lv to the Permanent 
Settlement of the Mchals in which they wert situated. 


(tf) 10 Moore's Ind. .^pp. Cases, 123. 
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Th yanuary^ 1835, an share, • and in Afay* 

1836, a 2 -anna share, of the Buldakhal testate (the 
latter being the portiork wliich inriuded the Talook in 
-question), were sold for arrears of Government re¬ 
venue ; alid in both instances the Government itself 
became the purchaser, and thus acquired all those 
rights which the sale Law then in force gave to a 
Purchaser of a zemindary sold for arrears of revenue.* 
In the exercise of those rights it proceeded ta 
make a re-settiement of the estate, and proceedings, 
extending over a considerable period of time, were 
had against the Falookdars^ including Bishonath Roy 
or his representatives. These will, herealter, be more 
particularly considered. At present it is sujlicient to 
state, that several settlements were ultimately made 
with the Respondent, Obhoy Chunder Roy, on behalf 
of himself and the other Respondents, in respect of 
the lands comprised in Talook, Poorba Auttee, viz., a 
settlement for one year in August, 1841 ; a settle¬ 
ment for twenty years in August, 1842 ; and a second 
settlement for one year in April. 1862. On the ex¬ 
piration of this third settlement the (xovernment Col¬ 
lector gave notice to the Ryots and cultivators of the 
lands comprised in the Talook not to pay their rents 
to any person except the Government; and on the 
23rd of Novetubar, 1863, the zemindary rights of the 
Government in the lands w'ere put up for sale, subject 
to the rights (if any) of the Talookdars, and were 
purchased by the Appellant. 

In March, 1864, the Respondents commenced the 

• t 

suit, out of which this appeal arises, against the 
Appellant. It was founded on their alleged dispos¬ 
session from their Talookdary rights in the lands, 
and was brought under the 6th clause of the 23rd 
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ffrtion of tlfft Act, No. X. of 1859, boforo the Col¬ 
lector. That OfTicer, by his dp*cree, dated the 7th of 
Junc^ 1864, di'-'i'i'^snd the •iuit •, hut Ids decision wa^ 
rcv^rspil by the H'tjh Court on the 23rd of Marche 
1865, and th*‘ appeal is aeacin^t the latter <Iecree, and 
a fuhsequ'-nt Order rejecting an application for a 
review of jtidgment. 

The conlei.tion between the parties is shortly this. 
The Responflents assert, that their Talook is still a 
Subsisting tenure, and that, althou<Th it is now, as 
ihrv admit, subjert to mbanrement of rent by means 
of proceedings properly laKen by the Zemindar for 
that purpose, it gives them a right «d possession or 
OccupanrV which he is not entitled to disturb. Tlic 
Appellant, on the other hand, insists that the 
Government, after the sale for arrears of rr-venne, and 
in the exercise of its powers as Pun hns^r. t ffe<'tnal 1 y 
cancelled and destrot'ed the fen ore created iu r.TVOMr of 
Bi'^hnvnfh I\av \ that the Settlements wb-cb it after¬ 
wards made with O-'hov ('h^ntde'' wer,- in thr» nature 
nf'mere temporary Ijn^nhs, or farming le.ases ; and that 
the las* of these having expired, 1* was open to the 
Cinvernment, and is now open to him, the Appellant, 
to resume the po»sp«sion tif the lanrls, nnd either to 
make, (he collection from the Ryof< and actual culti¬ 
vators himself, or to make a new lease or settlement 
with the highesf bidder. Me fijrdier rontemls, that 
if the proceedings nt vvovernment have given to the 
Respondents any equity for 1 re-s-ttlement, that 
equity is one which cannot be enlorced lu a suit 
brought ttuder the special statmorv jurisdiction given 
by Act, No. X. of 1859, to Collectors in cases of dis¬ 
possession. Il is admitted that the Appellant, as 
Purchaser, can claim no higher rights than those 
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possessed by the Government at the date of the sale 
to him , and that, if Government had then waived o*r 
lost the right whirh it may have had originally 
to cancel the tenure, he cannot now assert such a 
* right. 

I'he questions argueil at their Lordships’ bar 
w vi c 

^ I'irst, whether the (jovernment, upon the true con- 
sLriielion of Rf'gulation XI. of 1822 (the sale LSLw 
under which it purchased), ever had the right to can¬ 
cel or (ItMiroy this tenurt". 

Secondly, whether, assuming that right to have 
cxi‘'t> d, it was ever in Tact exercised, whilst it tvas 
ca[<ablc of being exercised ; and, 

Lastly, whether the suit, whatever be th»» rights of 
the Kespomh-nts, has been properly brought under 
the 6th clause ol the 23rd section of the Act, No, X. 
ol 1859. 

Their Lorcl^hlp.s will consider these que.stions in 
the order in whii h they have just been stated. 

The general policy of the Revenue sale Laws that 
have been passed since the. Pi rpetual .SettleiiicMit, dias 
been to protect the public revenufk by placing tlie 
purchaser of an estate sold tor arrears of revenue in 
the position of the person who, at the time of the 
Decennial Settlement, engaged to pay the revenue 
(hen fixed. They thorefore, gave, or nought to give, 
to the Purchaser, the power of abrogating all engage¬ 
ments made by the defaulting Zemindar or his pre¬ 
decessors since the settlement, whereby the zemindary 

rents and profits, which were the security to Government 

* • 

for the due payment of its revenue, were diminished. 
The Indian Legislature, however, has noluni formly 
tried to effect this general obj^-ct by precisely the 


333 

1870. 

— - - -• 

• ' ■ 

Ehajah 
Assan* 
001. LAH 

V. 

OUHOY 

CitllNOKR 

Roy. 



3^4 


CASES IN THE PRIVY COUNCIL 


KUAJAk 

Assan- 

OOLLAH 

V. 

Obhoy 

Chunorr 

Roy. 


same means. The various Regulations and Acts which 
it has from time to time passed for the purpose differ 
in the language of their provisions, and in the strin« 
gency of the powt-rs conferred by them. Those enact¬ 
ments, at least those that were passed before 1840, are 
reviewed in the very able papeij signed by Mr.* Colvin, 

It was called forth by a difference di opinion between 
the Board of Revenue, of which he was then the 
Sec-retary, and Mr. Dampier^ the Commissioner of the 
division in which this estate was situate; Mr. Dam^ 
pier taking the view now contended for by the Re¬ 
spondents, viz., that the Talookdars, whether their 
tenures were created before or after the Decennial 
Settlement, were entitled to retain possession of their 
lands, subject, save in certain exceptional cases, to the 
liability of enhancement of rent according to the Per- 
gunah rates. And this was the view of the Law ex¬ 
pressed by the Board of Revenue itself in May^ 1833. 
Mr. Colvin's Letter was written in 1S36 on behalf of 
the Board of Revenue to combat and overrule this 
construction of the Law. 

To some of Mr. Colvin's conclusions their Lord- 
ships give an unqualified assent. Tney concur with 
him in holding that, under the sale Law, as it existed 
before 1823, a Talookdar could not be dispossessed 
of his lands at the will of the Purchaser at the sale ; that 
he was at most, liable to pay the full Pergunnah or dis¬ 
trict rate for them; and could only be ejected from them 
if he finally declined to hold them at the enhanced rent. 
They are also of opinion, that Mr. Colvin is right in 
holding that under Regulation XL of 1822, the Law 
respecting dependent Talooks created subsequently to 
the Settlement was, “that such Talooks w'cre liabi* 
to be wholly avoided and annulled at the option of the 
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Purchaser at a sale for arrears of revenue,” unless 
they fell within th*e class contemplated by the 32nd* 
section of that Regulation. The languatiie of the 
31st section is very distinguishable from that used in 
the earliar Regulations. It provides that '* all tenures 
which may'have originatetl with the defaulter or his 
predecessors, shall •be’ liable to be avoided and an¬ 
nulled.” On the other hand, the 5tli section of Regu¬ 
lation XLIV. of 1793, provides oidy that the engage¬ 
ments which the defaulting proprietor may have con¬ 
tracted with dependent Talookdars, as also all leases 
to under-farmers, shall stand cancelled ; and that the 
Purchaser shall collect from the Talookdars rcfnt 
according to the full Pergunnah rates. The effect, 
therefore, of the edrlier Regulation was t6 cancel a 
farming lease, but to keep alive the Talookdar's tenure, 
though at a rent liable to enhancement. 

Hence the question between the Commissioners 
and the Board of Revenue in 1836 was, as the 
question between the parties on this part of tl»e case 
now is, whether Talookdars of the class of Bishonath 
Roy were within the protection of the 32nd .sectitin. 
Mr. Colvin contends iha.i Mofu^sil Talookdars** 
spoken of in that Sf-ction, being described as persons 
having an hereditary transferable property in the 
lands or in the rents thereof, must be taken to be 
such Talookdjxrs as are described by spction 5 of 
Regulation VI 11 . of 1793, who, at the time of the 
Decennial Settlement, might have engaged directly 
with Government for the payment of the public 
revenue assessed on their lands: and even after the 
Se'tlement, and until that right was taken away by 
Regulation I. of 1801, might have claimed to be 
separated from the estate of the Zemindar, He 
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argues that the term does not include dependent 
"Talookilars whose tenures have been created since the 
Settlc-ment, they being Talookdars, who, under 
the yih section of Res4ulatioM VIII. of 1793. are 
declareil not lo have the property in the soil, but to 
be mere lea^eliolders. , 

Tlicir Loidships are ut opinion, that there is 
coiisiderable weignL in tiie reasonitii^ of Mr. Colvin 
\vi’.ii.li u.‘i:eives some corroboialion from that portion 
ol the i4lli bcclion ol Regulation I. ot 1801, wiiicb 
declarer that the rule.s regaroing separable Talooks, 
contained in Regulation \M 1 I. of 1793, vvere nrver 
iiit’UiiL lo ap[)lv to any neW Tulooks constituted sirice 
the Decennial S<lllenu:nl. Considering, however, 
that they have bet n referred to no case in which the 
clause now under consideration has received a judicial 
consli ucliuii ; Iluit the question was not raised or 
considered in the Courts below ; auJ that its (Uter¬ 
mination is not absolutely essential lo the disposal of 
this appeal, they abstain Ironi expressing any luither 
or more tleciilcd opinion concerning it. 

They will assume Lliat an auction Purchaser under 
Regulation XI, pf 182J, had the option of cancelling 
and avoiding such a Talookdary tenure as that of 
Biskonatli Roy which Mr. Colvin claims for him. 
But granting this, they are of opinion, that the power 
was one which he might or might not exercise; and 
ihat, in coniormity with the principle of the decision 
in the case Ranee Surnotnoyec v. Maharajah Sutees^ 
chundcr Roy (10 Moore’s lud. App. Cases, 123), it 
was incumbent on the Government in this particular 
case to take some cle.u step for the purpose of declar¬ 
ing the avoid.ince or cancellation of the tenure. 

Their Lordships will, theretore, proceed to consider 
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the second question raised on this appeal ; viz.* 
whether the Government has, in fact, exerci.sed its 
power o( cancellation, whilst it was capable of so 

• dointr. 

Mr. Chivin 'Letter beiiiij the expression of the 
views of the Board of Revenue, is not merelv an 

w 

able exposition of the law ; it is also the best evidence 
we can have of what the (jovernment, in Fchrn(n‘v 
1S36, intended to do in resjx'ct of the dependent 
Talooks formino- pari of this estate. Nor is it 
possible to rt'ad th* list ]) iraLtrajilis of tliat htter, 
bejjinninfj with the 52n(b^'without coming to the con¬ 
clusion that it was then the intention of (iov'ernnient, 
w’hatever iniirht be their extreme ri'^hts, ‘ to make 
settlements with the Talookdars of al] classes, pultinj; 
them, or at least all who were not spei'ially protected 
ap^ainsi enhancement of rent, in tlv- po-,ition which 
they wouM have held of ri^ht before 1.^22, viz , that 
of unrler-tenants entitled to retain possi'ssion of their 
lands rliirir^ the subsisti iice of their ttouirt*, subject 

to the condition of h 'vini^ tliejr rcnis enhanced 

• ’ 

accordinsT to the Per^nunah rates.. I'hr* I.eifer, no 
doubi, contemplatcfl th<* exercise of the extreme rights 
of Government if ti e Talnokdnrs sbonld not, within 
a certain lime, enter into the new scttl.Mnent. But 
the prnnary qbject of (rovernment was to settle with 
the Tahokd'trs and if the settlement wr^r'* made, 
the tenures Avonld continue to exist, thomrh as 
Tolooks held at variable insr ^ .d ot fixed rents. Nor 
is it improbable that, considering the power and 
influence which the hereditary po'^session of land 
seldom fail.s to give in India, especially in a remote 
District like that in which this e.stat» is situate, the 
revenue O.'^ficers felt that such an arrangement would 
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be beneficial to Governmentj as well as to the 
Talookdars, 

Do, then, the subsequent- proceedings show that 
Government departed from this its original intention ? 

In considering these p.oceedings, it should be 
borne in mind that the position of Government, in 
one respect, differed from that of an ordinary Pur¬ 
chaser at a sale for arrears of Government Revenue ; 
inasmuch as the 36th section of Regulation XI. of 
1822 expressly declares, that an estate purchased by 
(jovernrnenl shall be subject to the rules applicable 
to the management of ordinary Mal^uzary Mehals 
held Khas. By virtue of this enactment the revenue 
Officers, had over this estate in 1833 all the powers 
conferred upon them by Regulation IX. of 1825, and 
by the provisions of Regulation VII. of 1822, which 
by the second section of the former Regulation are 
extended to and made applicable to estates held 
Khas, and the other lands there nientioned. It 
follows that Government, though its rights either 
in' respect of cancelling the under-tenures or of 
enhancing the rwu, were not higher than those of an 
ordinary auction Purchaser, may have been at liberty 
to assert those rights by a procedure nut open to a 
private individual. ^ 

Their first proceeding.s was, however, one which 
every Zemindar is bound to make, the foundation 
of a suit for enhancement of rent. It was the issue 
on the 7th of June, 1836, of a notice under the 9th 
section of Regulation V. of 1S12, claiming a rent 
raised at discretion to the sum of Rs. 5,000. This 
led to the proceeding of Mr. Alien, the Deputy 
Collector of the Zillah Tipper ah, of the 19th of 
June, 1837. 



ON APPEAL FROM THE EAST INDIES. 




Great stress has in the argument for the Appellant 
been laid upon'this proceeding. Their Lordships* 
however, feel that in considering its effect they should 
look to its nature, and not to expressions loosely usvd 

in it, such as “ it be ordered that the Talook be set 

• 

aside,” or, the like. Ai\d, if this be done, it will be 
found that it is nftthing but an ordinary proceeding 
for the enhancement of rent, against a person admitted 
to* be in occupation of the lands. On such a pro¬ 
ceeding it is open to the Defendant to contest either 
the right to enhance at all, or the reasonableness of 
the rent claimed, or both ; without, Jiowever, ad¬ 
mitting the reasonableness* of the rent claimed if lie 
expressly contests onlv*‘f?ie right to enhance. The 
Talookdar in this rase adopted the former <^onrse bv 
asserting that his Tilook was one at a fixed rent, 
incapable of enhancement even by an auction Pur¬ 
chaser. And the proceeding determined this point 
againsr him. It is in fact such a proceeding as'Mr. 
Colvin in the 56th paragraph of his I.,efter assumes 
to have been already taken. 

Again, it appears that in July, 1R36, and,^there¬ 
fore, between the date of the noticftand that of Mr. 
Allen's proceeding, the Government had given orders 
for the measurement and survey of the lands. This 
shows that the rent of R.s. 5,000 was a mere arbitrary 
claim made in order to try the right to enhance; 
and thaf the proceeding of if^37 determined neither 
the rent to be fixed, nor the person with whom the 
settlement was to be made. 

Tlie measurement and survey were not completed 
until the BPn^al year 1245; and on the 3rd of 
September, 1839, the Commissioner wrote to the 
Collector that notice was to be issued to the Talook^ 
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d,ars to appear within fifteen days, and make Bettle> 
uienta tor twenty years at the Pergunnak rates, and 
that if they did rot appear Ijarah settlements would 
be made after annulling theiv rights. These direc¬ 
tions clearly imply that up to that time the intention • 
uf Government was still not^ to destroy th(: Talook- 
dan' tenure.s, unless the Talookdars should finally 
refuse to engage at the Pergitnnah rate. 

Accordingly, notice was issued to the heirs of 
hishonath on the 5th ol December^ 1839. lt|invited 
them to come in and make a Talookdary settlemeat 
within fifteen days, in default of which they were to 
be held not to have any rights as Putnee Talookdan 
of the laie Zemindar^ or ol possession. 

From Mr. Money's proceeding it appears that the 
I\espomknL, Obhoy Chundcr, did not come in under 
this notice to accept the settlement; that he still 
sliuggled either for a srttleniettl at the old rate, or 
tor delay; ami that yir. Money accordingly, as Col¬ 
lector, granted an Ijarah for twenty years to a 
Stranger, Sheikh Aeenoodeen. This arrangement, 
however, was subject to confirmation by higher autho¬ 
rity, and we lehrn that on the 24lh of November^ 

1840, the Commissioner refused to confirm it in 
iniegrOf and reduced the lease for twenty years to one 
lor a single year. And we have a further notice to 
the heirs of Bishonath, dated the 23 r 4 of February^ 

1841, calling upon them once more, in anticipation 
ut the expiration of the one year's lease to Aeenoo- 
deen, to enter into a Talookdary settlement at the 
Fergunnah rate, rinder pain, in case of default, of. 
losing all right to the Talook. 

The Appellant relies much on the interruption, or 
a-su.!.cd inlciruplion, of the Respondent-t possession 
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bv the granV of this lease to Aeenoodeen, Ancl If 
the original lease for twenty years had been confirmed, 
and possession had ^ followed thereon, the inference 
that the old Taloohdary tenure had been cancelled 
would have been strong. 

The Commissioner’s Letter of the 24th of Novem¬ 
ber, 1846, was not, however, produced in extenso; 
and it is to be presumed that the Appellant,,who 
derives title from the Government, would have found 
means to produce it, had it supported his case. Its 
effect, as •stated on the record, coupled with the fact 
of the subsequent notice to the heirs of Bishonath, 
which treats their 'Talookdary tenure as still subsist¬ 
ing, leads their Lordships to the conclusion that the 
lease for a year to Aeenoodeen was nothing hut one 
of those temporary arrangement pending negotiations 
for a final settlement of the Revenue which the 
Revenue authorities were, under Regulation IX. of 
1825, competent to make. Certain it is, that the 
result of this 'second notice was that, in the. 

Respondent, Ohhoy Chunder, entered into the first 
engagement for one year; and in^ 1842 made the en¬ 
gagement for twenty years ; and the Kahoolyats and 
other documents executed on both occasions support 
the conclusion that those settlments were T a look- 
dary, and w'ere made with him as representing the 
persons entitled to hereditary pot.ses<;ion of the lands 
under the old Talook granted to Bishonath, althouch 
their continuing tenure mav not be described with 
strict accuracy as a Putnee Talook. 

It is further to be obser'ved that, if t’m (lovern- 
ment had not effectually annulled the tenure before 
1843, it had then lost its statutory ri^ht to do so; 
since Regulation XL of 182a, upon which that right 
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depended, was repealed by Act, No. Xll. oft84i; 
and that it is therefore unnecessary to consider the 
subsequent proeeeditjgs. The ''conclusion, then, to 
which their Lordships have come upon this part of 
the case, is that the Governme'.it, whatever mav have 
been its powers, did not. in fact, cancel or destroy the 
tenure, but lelt the Talookdars in the position in 
W'hici. they would have been, as of right, under the 
old law; reducing their tenure from a Talook st a 
fixed to one at a variable rent. And it follows from 
this that the Appellant, though he has the right to 
bring l suit properly framed for the further enhance¬ 
ment of the rent, is not entitled to disturb the 
possession of the Talookdars^ or to let the land over 
their heads to the highest bidder. 

Upon the last cjuestion their Lordships think it 
sufficient to say, that the suit being one between under¬ 
tenants claiming a right to the possession of lands of 
which tluy have been dispossessed, and their Zemin¬ 
dar who disputes their right of possession, has, in 
their Lordshif>3' judgment, been properly brought 
under the 6tn clause of the 23rd section of Act, X. of 
iSsq. 

Their Lordships, therefore, being of opinion, that 
no ground for disturbing the decree under appeal 
has been established, will humbly advise Her Majesty 
Jj^to dismiss the appeal with costs. 
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On appeal from the liv£fi Court at Madras, 

, ' and F«W., 

I , *870- 

N this case the question raised by the pleadings 

and at issue, both in the Court below and on appeal, 

* * A Jfffifft/Ap 

was one of fact, whether the family of which the par- Taln»k 

ties to the appeal were members, constituted a joint or ■ 

^ ■' joint Hindoo 

divided Hindoo family. By the decree of the High family iind«r 
Court of Madras, whith nflirmed the derree of the theZ^miwTr, 
Civil Court of Rajnhmtindry, it was held that the 
onus of proving the family to be a divided family and family, th« 
the estate seif-acquired, lay on the Plaintiff, the present irnp^rtibie* 
Appellant, and that she failed to do so, consequently 

single heir. 

•Present: — Members of \\\e\JuiUctal Committee —The Itight One of the 
Hon. Sir James Wiliam Colvile, the Right Hon. Sir Joseph 
Napier, Bart., and the Rignt Hon. the I.ord Justice Gitfard, took forcible 

Assessor :— The Right Hon. Sir Lawrence Peel. posw^ion of 

° the Talook.and 

refiiHcd to pay 

the 'Aemiminr's revenue. He was ousted out of possession by the /emin* 
dar by the .nid of A , another memher^of the family, whom the Zemin* 
rfflr recognised and put in pos.session, and afterwa.ds entered intoan agrte- 
ment with him to p<y the revenue. There was no division of the family, * 
Held, that no forfeiture took place, Or new title accrued, so as to constt- 
lijle a «ppar.ate acquired e.statc in A. 

The case of Katnmn Xatrhier v. The Rajah of Shivugunga (9 Moor#'* 
Ind. App Ca.sci, 539) observed upon and distinguished. 

The onus prpbandi lies on a Plaintiff, a membar of the Hindo' family^ 
claiming an estate, as self.arrpiired, as the presunipliun ot Hindoo Law 
is in favour of the family remaining joint. 
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V ‘ • 

iSyo. that the estate in question was to be treated! a* joint 

St»»b Rajah property, and not governed in its devolution 

Vehkaya* incidents of, or rules* applicable to self-acquired 

mah property. ' ' 

Strek Rajah the suit wr.s brought by tlje Respondent against 

^BoocmA* t^ppe!h^.t, as Widow and heiress-at-law of Stree 
Vankon- '• Rajah Udttnndah yf^^j^oppa Dornh, who died child¬ 
less, and another, the younger Widow of the same 
person, since deceased, to eject the Appellant from 
possession of the estate of Totapafti Talook^ held as 

• Mansuhdary, i.e., on the feudal condition of supplying 

a certain number of Peons to th* paramount 

Government; and to have the Plaintiff’s title to the 
estate decreed; and to recover certain personal estate. 
The Respondent alleged, that the real and personal 
estate was joint property belonging to a joint and 
Undivided Hindoo family, of which the deceased and 
the Appellant were members, and that the Respon¬ 
dent, a distant relative of the late Owner (being a 

• great-grandson of a common ancestor), was entitled 
to Vuccetfd as heir, according to the Hindoo Law in 
force in Southern India, to the estate and effects, to 
the exclusion of (he Appellant. 

The Appcll-*i>t'.: case was, that the family was joint; 
and she submitted, that ewn if the family had been 
proved to be undivided, the Talook' xw qyes(ion was 
self-acquired by the Grandfather of her Husband 
by force of arms, and under an agreement with the 
Maharajah and Zemindar of whom the Tahok was 
held; that the (Trandfather of her Husband had thus 
acquired a new title to the Talook, in virtue of which 
it became vested in him and his separate heirs as 
separate and self-acquired estate, and devolved on 
the separate heir of the last possessor in preference 
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to those who claimed to be joint heirs with him in the 
joint family pro^rty; and that the Appellant, as a 
childless Widow, was entitled to succeed to the estate 
as heir-at-law and l< gal personal representative of her 
•t^usband. The nature and effect of the original grant 
ol the Ta^ouk and the agreement made by the Ze- 
fHxndar wit.i the Appellant’^ Husband's Grandfather, 
are duly staled in the judgment of the judicial 
Cdmmitiee. 

The appCctl was from the Higli Court’s decree of 
affirmance of the judgment oi the Civil Court of 
Rajahmundry^ holding ihe^tainily to be joint. 
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* sir R. Palmer, Q. G, and Mr. Leith, for ^hc 
Appellant. 


Submitted, that fhe Respondent had failed to prove 
that the estate to winch he ciaiined to succeed as a 
iiieinbcr ot a joint family, was ever held as a joint 
family property, and that the Courts in India were 
wrong in tin owing the iiurlhen of proof on the Ap¬ 
pellant of showing that the estate had been separately 
acquired. They insiste<l that the Manmbdary Talook 
came into the family originally as self-acquired esiate 
by gift, and de>cended as such on ^le OwnePs’ sepa¬ 
rate heirs in succession, to a single heir only at a 
time, and not to any co-heirs or joint heirs; and 
that it had never been held, as alleged, by such sole 
heir a Hindoo Manager for the joint heirs. They 
further contended, that any original title or rights 
which might have accrued to the Giantor and his 
heirs or to other proj>erty acquired by th» in, were 
put an ejid to as regarded the Talook, by the fact 
that the (jrandfather of the Appellant’s Husband 
acqiired the Talook by right of arms, and that he 
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was confirmed in possession thereof by an agreement 
with the Zemindar of whom the J'alook was held; 
*that}a new title was thereby created, under which the 
Talook became vested in her Husband’s Grandfather 
and his heirs as separate Sf-If^cquired estate, Katama 
Natchier v. The Rajah of Shivagunga [a). 

Mr. Mundelly Q.C., amf Mr.,/'. //. Bowring^ 

appeared for the Respondent, but were not 
called on. o 


Their Lordships’ judgment w^as pronounced by 
The Right Mon. .Sir Jamks VV, Coi.vh.e. 

The question on which t he p arties in the wiit out 
ot wliich tliis appeal arises joined issue and went to 
trial, was, wheilier the family, of which the Plaintiff 
and the Appellant’s Husband were members, was an 
undivided ora divided Hindoo fatnilv. 

Both the Courts bt-low, giving effect to the pre¬ 
sumption of Hindoo Law which the eviden ce failed 
to rebut, have decided, and in tlieir Lordships' judg¬ 
ment have properly decided, that issue in favour of 
the .Plaintiff. The general statas, therefore, of the 
family, 5 s an nnd'yi’ided fainily, has been ascertained. 

Accordingly, the strengtit of the argument of the 
learned Counsel for the Appellant has been directed 
to show iliat this case should he governed hv Katama 
Natchier v. J'he Rajah of Shivagiin^a, in.the gi]i vol. 
of Moore’s Indian Appeal Cases, p. 539 which i>5 gene¬ 
rally known as the “ Shtvaguuffa cuse.” They nave 
gone so far as to argue that the estate in question in 
this case, being impartible, must, from its ve^y nature, 


(a) Q Moore’s Ind. App. t’ sei, 539, 
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who after hearing the arguments for the Petitioner 
affirmed the Ordef of dismissal ; and tne petition 
further alleged, that if full opportunity had been given 
to the Petitioner of making his defence, he could 

have successfully rebutted the false and malicious 

• ^ 

.charges broi^ght against him, and have e.scaped the 
ruin and disgrace •which his dismissal from the 
Bench, and exclusion from practice at the Native Bar, 
had* brought upon him ; and that as there was no^ 
right of appeal under the Letters Patent creating the 
High Court, he praved that special leave might be 
granted him to appeal against the judgrn'*nts of the 
High Court of the 3rd Octqjher^ 1866, and the 12th of 
June, 1867. and that such de«cisions might be reversed, 
and the Petitioner reinstated in his Office, or that 
the High Court might be ordered to direct a fresh 
inquiry to be instituted, with regard td the charges 
brought against the F\*titioner. 

Mr. Doyne, in support of the Petitioner. 

As no right of appeal is given from Orders of dis¬ 
missal of Moonsi^'s by section 39, of the Letters Patent 
of the 14th of May, 1S62, creating the High Cj>urt*at 
Calcutta, which Court exercises the sanrftj power as the 
late Sudde Court did under cl. 2, sec. 26 of Ben. Reg. 
V. of 1831, in dismissing Moonsiffa, the only remedy 
the Petitioner has is under the Statute, 3rd & 4th 
Will. IV'., c. 41, sec. 4, tto seek for special leave to 
appeal. In re Minchin («), this Court allowed an ap¬ 
peal from an Order of the Supreme Court at Madras, 
dismissing the' Master of that Court, which Order was 
not by the ^Madras charter an appealable grievance. 

(fl) 4 Moore’s Ind. App. Cases, p. wo. 
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itt7^ Sir James W. Colvilf. ;— 

3Re« The Office of Moonsiff is not a Patent Office within 

(^uTucK meaning of the Statute, 22nd Geo. III., c. 75. 

Exp. Robertson (ii Moorc^s P. C. Cases, 288), is an 
express authority that we have no jurisdiction fo 
entertain this application. 


Bhovvan Doss and Pursotun Doss Appellants’, 

Sheikh Mahomed Hossei'n and Mus. \ 

:»UMAT Bunnoo Bibee, Widdw of f ^ ^ 

Sheikh Mahomed Hus«4un, and ' ^ 

Mussumat Hosseinke Begum ... 

On appeal from the Sudder Dewanny Adawlnt^ 
North- West Provinces, Agra, 


Ti 


sand & a4th 
Pieb., 1871. 

In a Mort* 

Ifaffc Deed 
the Mnrt* 
gagee was 
described as 
one ** M.y.B,, 
otherwise 
a. K. the 
Wife of M,‘' 
and it recited, 
that the con> 
sideration* 

money was advanced by her, M. y. B. was not the Wife of M. but his 
Concubine In the absence of satisfactory proof that the money ad¬ 
vanced was AT. y. B 's separate property, and upon evidence that the 
conaideration«money wai really advanced by M. Held (afhr.ming the 
dejrecs of the Courts in India), that the preponderance of the evidence 
was in favour of M , being the person who advanced the money, and 
that the transaction was to be considered as Bename* ; or in trust for Af. 
as Mortgagee. 


HIS was a suit brought in the Court of the Prin¬ 
cipal *’5 Ameen of founpore by the Appellants, as 

the Purchasers and Assigoeeb of a mortgage security 

•Present : Members of the Judicial Committee —The Right Hon. 
Sir James William Colvile, the Right Hon. Sir R. Phillimore 
(Judge of the High Court of Admiralty),and theRightHon. the Lord 
Justice Giifaid. 

Aittisor :—The Right Hon. Sir Lawrence Peel. 
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contained in a Deed of conditional sale and Deed of 
acceptance of lease, from one Mussumat Jariutool- 
Butool, generally known* bv the name of Hoosein 
* isuksh, who had lived as th*- Wife, but was in 
fact the Concubine, ^of.on*e Mirsa Ahdoellah Beg, 
deceased, a Mahomedan; to obtain possession from 
the .Respondents of the lands consisting of half 
tlie Talooka Ronurpore proper, and Mouzahs, Becka 
Serai, Jugdespore, Horamunpare, and Korounda, its 
dependencies, situated in Pergnnnah Ghuswa, in 
Zillah Jounpore \ by setting aside the lease for 
breach of conditions thereof and on expiration of 
term; and to recover the sum of Rs. 2,840 for 
mesne profits, according to the Deed of acceptance 
of lease, which Deed together with the D^ed of con¬ 
ditional .sale, was made by the Respondent, Sheikh 
Mahomed Hossetn and Sheikh Mahomed liussun, since 
deceased, in favour of Mussumat Jartutool Butool 
and as.signed by her tQ the Appellants- 

The principal questions raised in the suit were, 
first, who was the Mortgagee designated and inte^idetf 
by the name and description of " MussxAnat Jariutool^ 
Butool, alia% Bebee Hosseinee Kullan, Wife of Miraa 
Ahdoolla Beg,” which description appeared in each of 
the two Deeds; whether Miissttmat Jariutool-Butool 
(it being admitted that she had been called by that 
name after she lived with Mirza Ahdoollah Beg, 
and that she had been previously known as Hossein 
Buksh) was the Mortgagee designated and intended 
or whether Zynuh Bebee, who was* the legal Wife 
of the Mirza, but as to which name it was not 
pretended that Hoosein Buksh had ever been 
called; and secondly, whether the consideration 
money mentioned in the Deed of conditional 
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1S71. sale, as having been paid and advanced by the 
Mortgagee therein named, was in fact, the money of 
Dos» Mina AbdooUa Beg, and 'whether, therefore, he had 
reserved to himself the entire beneficial interest* 
under the D»?ed and Deed of .acceptance of lease, so 
that the same passed to and vested in the Respon¬ 
dent, Mussumat Hoosseinee Begum^ as his niec« and 
heiress, according to Mahomedan Law, on his dying 
intestate. 

By the decree of Mahomud AbdooUa Khan, the 
, Principal Sudder Ameen, it was declared, that^“it 
was quite superfluous to inquire who fariutool-Butool^ 
otherwise Hoosseinee Kullan, jeally wasand that 
“even if it were granted Jariutool-Butool, Hos- 
seinee Kullan, and Behee Ilossein Buksh, were all 
names given to Hossein Buksh by Mirza Ahdoollah 
Begin the excess of his affection”—because as he 
held “ she had admitted the latter’s ownership of the 
property now in disputeand he further decided, 
^ that this admiesion was made by her through her 
setting up a certain document as the Will of the 
Mirza in another suit, in which she had failed to 
prove it, and in which, as the Principal Sudder 
Ameen declared, the fact of Mirza Abdoolah Beg 
being the Mortgagee of Konurpore, now in dispute, 
was admitted by “ the estate being included in the pro¬ 
perty bequeathed.” On this ground alone, the Prin¬ 
cipal Sudder Ameen ordered the suit to be dismissed, 
with costs. 

On appeal, thy Sudder Dewanny Adawlut at Agra, 
consisting of Messrs. C. R. Lindsay and R. Spankie^ 
Officiating Judges, affirmed the decree of the Lower 
Court, but on different grounds, deciding that the 
Deed ol conditional sale was made in favour of 
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the lawful Wife of the Mirza, and not in favour . 1871. 

of his Concubine; because the term “ Wife ” had BhoImii 
been used in the Dteed. The decree declared " that 
the Deed of mortgage was in favour of a Lady styled 
yariuhol-Butool flofseinee Begum^ acknowledged In 
the Deed as the Wife of Mirza Abdoollah Beg\ that it 
had been proved that Mussumat Ilossein Buksh was 
not lawfully married to Mirza Abdoollah Beg, and no 
argument bassed on the ground that she was acknow¬ 
ledged by Mirza Abdoollah Beg as his Wife can be 
admitted.” 

The substance of ,the mortgage Deed, and the 
nature of the interest of the parlies, are sufficiently 
slated in their Lordships' judgment. 

The present appeal was from 'the above decree 
of ihe Stidder Court at Agra, and was fully argued 
by 

Mr. Leith, for the Appellants, and 

Mr. Field*, Q.C., and Mr. y. />. Bell, for the 
Kespondents. ^ 

The consideration of their ,Lordship^ judgment 
was reserved. Judgment was now pronounced by 

The Right Hon. Sir James W. Colvile. 

The only question on this appeal is, whether the 
interest of the Mortgagee imder a Deed of condi¬ 
tional sale, dated the yih of November, 1855, is now 
vested in the Appellants as the Assignees of a 
woman whom it will be convenient to designate by 
her original name, lloosetn l§uksh, or in the Respon¬ 
dent, Mussumat liossatnee Begum, as the heiress and 
representative of Mirza Abdoollah Beg. 

The suit in its inception was one brought by 
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1871. llifc Appellants to enforce the security against the 

Bhowan Mortgagors, who are represented by the two other 

Dos* Respondents. The Respondt;nt,r Mussumat Hossainee 

Sheikk Begum, intervened by petition, allejjing that Jioosetn 
Mahomed rj.fij . 

H0S8K114. iSuesh had no right to assign the mortgage Security, 
which was part of the estate of the Aft/'ea, and as such 
pow belonged to her, the Petitioner, as his represen¬ 
tative. Site was admitted to defend her title as a 
party to the suit, which thus embraced two distinct 
questions, viz., first, whether the Appellants, under 
the title derived from Hoosein Buksh, were entitled 
to stand in the shoes of the original Mortgagee, and, 
if so, secondly, whether they were entitled to the relief 
sought against the Mortgagors. The first only of 
these questions has been fully tried in the Courts 
below, or argued on the appeal here. 

In a former suit touching the estate of hfirza Ab- 
tioolla Be^, between the Respondent, Mussumat Hos¬ 
sainee Begum, and Hoosein Buksh, it had been 

^ *1 

determined by the decrees of two Indian Courts, con¬ 
firmed *on appeal by her Majesty in Council to), that 
the latter was not, ,as she alleged, a Wife, but a mere 
Concubine of the Mirza ; that a document which she 
had propounded as his Will in her favour was 
spurious ; and that the Respondent, Mussumat Hos¬ 
sainee Begum, as his heire.ss-at-law, was e.ntitied to 
his estate. 

The following is the history of tlic security in 
question. In November, 1855, the Mortgagors being 
the Owners of a half-share in Talook Komurpoor, 
which they had previously mortgaged to Bishnoo 
Doss, the Father or ancestor of the Appellants, bor- 

(a) See Mussumat Jatiut-ool-Bulool v. Mussumat Hostinee 
Sejpum, II Moore's Ind. App. Cssec, 194. 
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rowed Rs. 7,000 in order to pay off tkat mortgage, 
and for other purposes. As a security for the repay¬ 
ment of the new loan with interest, they executed tlie 
Deed of conditional si^le of their share in the Talook 
to enforce which this suit is brought. By instru¬ 
ments otthe same date^( the 7th of November, 1855) 
they took from the* Mortgagee a lease of the mort¬ 
gaged premises at a yearly jumma of Rs. 3,996., 
and 6/>.; and accordingly remained in posrf»*s- 
sion, under the obligation gf paying out of that sum 
the government and other charges on that property, 
and accounting for the balance, being Rs. 840 per 
annum, as profits to the Mortgagee on account of this 
usufructuary mortgage. The mortgage W’as taken, 
and the sum granted, in the name of Mussumat 
Jartutool Butool, otherwise Behee Hooseinee Kullan, 
W^ife ol Mirza Abdoollah BegV And the <]uestion, 
as already stated, now i.s, who was the real Mort¬ 
gagee ? 

Thi^ question was, in the Courts below’, treated as 
involving two issues, viz., first, who was the person 
designated by the above description, i.e., whether 
it was Hoosein Buksh, or the adm^ted Wife* of Mtreo 
Abdoollah Beg, one Zenut Bebee; and, secondly, 
whether the money was not advanced by the Mirza, 
and the security taken for his benefit, tl.ough Benamee 
in the name of the person, whoever she might be, to 
whonA the description was intended to apply. 

Their Lordships are of opinion, that if the money 
advanced can be shown to have been the money of the 
Mirza, It becomes immaterial to consider who was the 
nominal Mortgagee. For the case made by the Ap¬ 
pellants, and sworn to by their Witnesses, is, that the 
money was advanced by Hoosein Buksh out of her 
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own moneys; and the mortgage taken in her name 
for her own beneht. There is no suggestion on the 
record that, though the money came from the Aftrza, 
the transaction was by way of gift, or provision for 
her; and the Appellants cannot now be allowed to 
set up a title inconsistent with that asserted in the 
Courts below. This being so, ic ij to be regretted 
that the judgments of those Courts do not so much 
proceed on a clear finding on this material issue, tcf 
which the evidence taken was almost wholly directed, 
as upon inferences from the conduct of Hoosein 
Bukshf and other circumstances, which will be heie- 
after*considered. 

The case made by the Appellants was, as already 
stated, that the money was that of Hoosein Buksh. 
It is supported only by the testimony of Servants, of 
whom one at least has been discredited in the former 
suit. Some of them undertake to swear that w’hen she 
came into the zenaneh of the Mirza she brought a 
large sum of money ( Rs. 1 5,000 or more ) with her— 
a circumstance far from probable*. The Principal 
SudtUr Ameen has expressed an opinion, that the Ap¬ 
pellants^ '•Witnesses are untrustworthy as compared 
with the Witnesses of the other party, and their Lord- 
ships feel that very little Veliance can be placed upon 
them. Hoosein Buksh herself has not been ex¬ 
amined ; nor is her story corroborated as it might 

A 

have been, to some extent, by the productibn of 
the Collector’s receipts for revenue, which, as 
appears from the instrument called the acceptance of 
the lease, the Mortgagors were bound to hand over to 
the Mortgagee. 

The case of the Respondents as to the money is, 
that it wai made up of a sum of Rs. 6,900, which 
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was brought for the purpose from the Bank of one 
^antin Doss, under an order oi ,i\\e\\Mir«a, and of 
a sum of Rs. loo added to it from his ca?h in the 
4 d ouse. Thf Witnesses who deposejto this are, or the 
most part,*also menial S^vvants. Nor can their Lord- 
ships, who have not the means of seeing them, judge 
how far the Principal Sudiier Aniccn warranted 
in considering them more worthy of credit than those 
on the other sidi. The evidence of the Gomashtah 
called to prove the payment from the Bank of Narain 
Doss, if free from the objections taken to it, would 
ifnquestionably turn the scale in the Respondent’s 
favour. Those objections have now to be considered. 

The first is, that* the date' of the |entry in the 
Banker’s Books as given in the record,* corres[)onds 
with the ICnglish date, the 22nd of November, 1855, 
and is, therefore, inconsistent with the Respondent's 
case, inasmuch as it shows that the payment of the 
Rs. 6,900 was posterior to the date of the mortgage 
transaction. Their Lordships, howi?ver, are not satis¬ 
fied that the Ilindee date is correctly i)rintod^ in llie 
record. It is Mitu Kahia Koodc, r3th. The Ilindee 
date of the Conditional sale is Kaliik Uoodee, 13th, 
I'he name of the mouth and the numb(^r of the day 
are the same. The difference is betw'een Soodee and 
Boodee, or tl'<^ light” and “the dark side of the 
moon.” An error, therefore, in one letter would accouut 
for the discrepancy. Their Lordships cannot but think 
that if there had reall) been this gross inconsistency 
between the Kespondenl’s evidence.and her case, the 
fare could not have escaped the notice of the native 
Judge who tried the suit in the first instance, or of 
the Appellants. ^ et the former admitted the entry 
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without comment, and apparently gave credit to it; 
and nciilirr in tlici''M:a‘;on? of api^^’a!, nor, so far as 
appears, in the argument bel^jn; ih'- appellate Court, 
was this obj^'cli<)tl taken by the Appellants. 

A more fotinidaljl'' oljj' Clif+n to tluj ens its par¬ 
ticularity. It asked, why shoidd* it state that the 
ntoncy was paid “through Thakoor Ilutrun Siitffk 
loramoitgage in presence of Sluik Mahomed llos- 
snn and S/icikli Mahomed lluzsioi to Bishnoo Doss 
and (iopal Dos^y The statement seems to point 
lather to a payment at the Hank than to one at the 
House of the Mii&a. Not do the other Witnesses 
‘‘peak to the payment to Bishnoo Doss and Gopal 
Jhss \ thoiigli such a payment at some time an<I in 
some pl-iee must have form' d jiarl of th'* lr;\n.<iaciion. 

It is also argued that, if the Ki spun'leui’s ra^e were 
true, she might have provt-d it h\ cilliiig.S7[<i77i^/rf- 
homi'd Hossi in, the survisi i .; .NI'MigU'-r. and otlier 
lespectahlr persojts nann d hy tin- \\ i! « --.es or ie. tlm 
entry. 'I hat there is considerah!*- I u o in lie •'e 
arguments cannot be denied. Bui it is t - he remarked, 
that there was ne cro.ss-examinat'on of ih,* GomashUih 
upon the entry or otherwise. The cviilrnce seems to 
have been given without olijection or comment in the 
Court below. If, therefore, the Indian Courts had 
distinctly found upon this evidence that the money was 
advanced by Miraa AbdooHah as alleged by the 
Kespoitdent. and their judgments h.rd expreaslv pro- 
ceeoed on that finding, their Lordships, notwithstand¬ 
ing the dinicullirs about the enlrv, and the character 
of the Respondent’s witnesses, would not have seen 
grounds suflicienl to justify then in disturbing these 
concurrent judgments. 
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Unfortunately, there has been no distinct finding 
on this issue of fact. And their Lordships must 
consider, whether the grounds which the Judges of 
the two Courts do assign for their conclusions, are 

• sufficient to ju-.rl’v them. 

The jddgnient of tho Priiuipal Swliier Ameen 
proceeds chiefly on the ground that Hossein Ihtksh, 
having include 1 t!ic mortgaged property under the- 
description ef “ Kjniurp.v in the enunieration of 
the Miraa's j)roperties at the fi>i.t of the spurious 
Will, must be tiken to have adinittt d that it was part of 
his estate. The judgment of the appellate ('ourt in 

* India adopted this groiuul, luit proceeded also on the 
condition that the nominal Mortgagee was not tloo- 
sein Biikshy but Zcnut Bebte. (*s reasons for that con¬ 
clusion are not. In their Lordships’ opinion, satisfac¬ 
tory. ft may be admitted that " yatiut<^)ol liutool 
is a term as applicable to the one person as to the 
other. Bu'. the alias Ilossaincc Kalian is at least 
nearer tti the na iu^of Ifjs^cin Buksh (han it is to that, 
of Zenut Behtfi. /Ijsst.in Buksb, if h« r stuiy is true, 
might well give to heraedf ill the nf'«'d a inoj^tr noble 
title than properly belonged l-)*lirr, and y<*t be 
careful in the Will to call h' rself bv her original 
name 'n orihr to avoid any dU[jute touching the- 
dt'cription of t.nt Legatee. It is .I'so pi-rfi-dly con¬ 
sistent with •her case that sh»* slicmld de^rrile* herself 
as the Wife of the Jfl/ jz. \ jr, though irn[irol).ible, 
is it absolutely imjvissibh* that hr, if the tr-rn’^af tion 
were with him, would allow her to be so desciibrd ? 
Their LotdNhips, therefore, are rvit prepared t'i alfirm 
that Hosssin Bukih was not the benamee Mortgagee, 
though they do not s.iy that she has been satisfac¬ 
torily proved tj have i^een so. 
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Tlie Other grounds o( the judgmeijls seem to them 
to be stronger, it is met by tlje suggestion that 
the “ Komurporc" rneutioneil at the foot of the Will 
is not the property riHuprised wi the mortgage. Ihc 
rrineipal Smithr Atpuen, however, a nati ve Judge 
witli local l<rio'.vledge, Ims heldvthat the “ Kcnflurporc'^ 
in the Will ilid properly designate that property. 

• The rea.sorjs of ap[)e.il make no specific objection to 
this liiiiliiig; and the ohjeriion taken in argument 
befor*' the Judges of the Sudder (,’ourl, who had not 
local knowledge, was only that the word might mean 
.some oilier prop<.‘rty ; there was no attempt to show 
what it (lid mean. And I.ordships are disposed* 

to think, that the Ihincip.d Sndder Amcen was correct 
in the com lusioii that the spurious Will, did treat thei 
subjt'ct of this suit as part of the yfir::ids estate, 

t he arguments founded on the; dc'aling of the Mort¬ 
gagors willi ihi^ Ivespondent, Mu^samut Ifossainte 
JJ('S^t 4 M, and on lht‘ pur(.hase by tin- Appellants of 
J/vtniin litiksh's title, do not, in ^ their ^.ord^hip^' 
judgment, do much to advance tin' case of eillier parly. 

'I he* Apyellanls have, with their eyes open, jjiin based 
a very donblfid Hitle, ami as far as they coulil, have 
provided for the refunding of the |nirch.i''t‘-inoncy ^if 
any really passed), should they fail to suhstaniiate it. 
As the Owners of the other moiety of the Tiilcck, they 
had an obvious motive tor entering into the s^iecula- 
tion. On the other hand, though the recognition of 
tha RespoiuU Ill's title by the Mortgagors affords some 
ground for the infeieiice that the Mirz,i was originally 
the real Mortgagee,^ yet the imlulgerit terms which 
the Respondents h.ive gtanicd ihcni sup[)ly u motive 
for that recognition. 

rpun the whole, llicir Lordships arc of opinion, 
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that the Appellants have failed to establish the title 1870 
of Hoosein Huksh by eviiltnte v\hich would ju'^tify 
the reversal of the decrees uiuier appeal. Their 

Lordships' only doubt has been, whether they ou^ht Shhihh 
not to remand the suit for ti further and more 

satisfactory trial of the issi^e, by w'hoiu w.\s the money 
advanced i' Hut cuTisidci iiij^ the wa ot s'lspii ioii 

which attaches itselt to the title of y/oeve/zi iiuksh. 
the preference which the Principal Sutider Amtcit 
has e.xpressed for the KeNpondent's Witm.-ses, .nid 
the reasons which ht? ha.s as>igned for hi.s juf!j»ment, 
they feel unable to say that that judgment wa.s wronjj, 
jfnd hnoini^ it conlirmcil b^* tlie .Superior Court, they 
have come to the cixiclu-ion tliat tt is their duly 
humbly to re^omm^nll Her M.ijesly to di-smii.'. the 
appeah The eo.^tri mu^l follow the result.- , 
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Bunarsee Dass, Executor of 
Rampershad and Guardian 
Damoduo Dass, a Minor ' 


Roy I 

of V Appellant ; 


AND 

f 

GHOLAM HOSSEIN, MudDUN MdHUN, 

T. G. A. Palmer, and Lalla Bho- Respondents* 
lanath 


On appeal from the Sudder Dewanny Adawluty 
North- West Provinces, Agra. 

2 tst & 22n(l 

Feb., 1870, Jl^ Pig facts of this case and the points ra^ised by 
appeal are fully stated in the judgment. 

The appeal was argued by 

Sir R. Painter, Q.C., and Mr. Leith, for the 
Appellant, and 

Mr. Mackeson, Q.C., and Mr. J. Edwards, for 
the Respondent, Lalla Bholanath. 

** Present;—Members of the Judicial Committee —The Right 
Hon. S[r James William Colvile, the Right Hon. Robert 
Phillimore (Judge cKthe High Court of Admiralty), and the Right 
Hon. the Lord Justice fiiffard. 

As^es&or :—The Right Hon. Sir Lawrence Peel. 

partnership had entered into a sub-cortract with //. & M. to supply the 
Sleepers, and after the partnership drew Hilla in the name of P. & Co., 
payiable at CaUutta, in favour of II. M. in part payment of their account. 

These Bills were dishonoured. Upon an action brought against P. & Co., 
the evidence showed, that Jt. was aware of P.’s contract, which was sub¬ 
sisting and completed after the p.irtnership. Held, that /? . as a member 
of the Firm of P. & Co., was liable, and that in order to take the case out 
of the principle, that every Partner in a mercantile or ordinary trading 
partnership is liable upon Bills, drawi^ by a Partner in the recognized 
trading business of the Firm, for a transaction ident to the business 
of tbe Firm, although such Partner’s name does not appear tipon the 
face of the instrument, and although he be a sleeping and secret 
Partner; it must be established that the holder of the Bills knew at the 
time he received them, that the transaction was a private contract of P., 
not one within the partnership. 


ClltClfTU IIIIU 

by a Railway 
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At the ■ conclusion of the arguments, their Lord- 
ships’ judgment was pronouncedjby 

The Right Hon. Sir Robert Phillimore. 

This was^an appeal from a decree of the late Sudder 
Dewanny Adawlui %t which confirmed the decree 

of the Principal Sudder Ameen of the City of Cavsn- 
pofe. The decree was in favour of Gholam Ilossein and^ 
Muddtin Mohun, who were Plaintiffs in the Court be¬ 
low ; Palmer TiTiA Roy Rampershad Defendants. 
Lalla Bholanath has since purchased the interest of 
Gholam Hossein and Mohjm, and is in fact the only 
Respondent. The representatives of Roy Rampershmd 
is the only Appellant- 

Roy Rampershad entered into partnership with 
on the 8th of J^une, i86i. Palmer^ at the 
time, carried on business at Allahabad^ Cawnpore^ and 
other places ; and on the 6th of October, i860, had 
entered into a contract with a Railway Company to 
supply them with a'certain number of Sleepers, and, 
in order to fulfil his obligation, entered into a sup- 
sidiary contract with the Respondents, Gholam ossein 
and Muddiin Mohttn, for the purchase of a certain 
number of Sleepers. This contract was, in fact, only 
an oral one. The delivery of the Sleepers began on 
the 15th of January, 1861, and continued till the 14th 
of gfa/y in that year. A considerable number of 
Sleepens were delivered after the 8th of June, which 
was the date of the partnership between Palmer and 
Roy Rampershad. 

In December, 1861, Gholam Hussein and Muddun 
Mohun applied to Palmer for payment of their account. 
Palmer thereupon gave them five Hoondees, or drafts, 
one for Rs. 10,000, and four for Rs, 2,500 each— 
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Rs. 20,000 in tlie whole, in part payment of their 
account. The drafts were dated, Cawnpore^ the 
31st of December, 1861,” and drawn by Palmer 
& Co.” upon Palmer & Co., at Calcutta^ These, 
Bills were all di-^honoured ^nd protested; but, sub¬ 
sequently, it appears that the Respondents received 
Rs. 10,000, on account. There was a further sum 
i»f Rs, 24,000 due to the Respondents, the value 
of articles purchased from them by Palmer, while 
in partnership with Roy Rampershad in the course of 
business. 

The total.amount of the debt, therefore, from Palmer 
& Co. to Gholam Ilossein and Muddun Mohun, was 
Rs. 34,000: 4: 3- For this amount they brought 
their suit, on the Iloondees and on a general state¬ 
ment of account, against both Palmer and Roy Ram- 
Pershad, and al.so against Ram Pull and Kalloo Mull 
(to whom, after the Bills had been dishonoured, the 
Respondents had been referred for payment), in the 
Court of the Principal Sudder Aineen of Cawnpore, 
and obtained a decree in their favour; from which 
an appe'al was presented by Roy Rampershad alone to 
the Sudder Dewanny Adaivlut at A^rn, which Court 
c.onlirmcd the decree of the Principal Sudder Aineen. 

From these decrees the representatives of Roy Ram¬ 
pershad Guardian of his Minor Son have appealed 
to this Tribunal. The principal grounds upon* which 
this appeal is founded are derived from the terms of 
the. agreement between Palmer and Roy Rampershad ; 
that agreement w.ts as follows 

“ Deed of agresment executed by Mr. Palmer, 
dated 8th June, iSdi. 

“We, Thomas George Adam Palmer, residing 
in the House situated in Mousah Nubee Baghj 
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Perj^unnah Chayal, and Roy Rampershad, Banker, 
Guardian of Damodur Dass, Minor, his Sou, resi- 
d<*nt of Darajaunj, one of the quarters of the City 
• of Allahabad, Pergunnah Chayal, Zillah Alla¬ 
habad, halving agreed t between ourseWes to enter 
into equal partnership, for the purpose of carry¬ 
ing on a ce-rtain trade, we do accordingly record the 
conditions of that engagement, and testify to its 
truth and veracity, ist. This business shall proceed 
under the style and title of Palmer & Company, 
2nd. A sum not exceeding one lakh of Rs., shall be 
Embarked on behalf of l3amodur Dass, Minor, Roy 
Rampershads Son, in this business, and Damodur 
Dass shall remain 'Owner of this money with its 
interest, at the rate of 12 per cent, per annum out of 
the profits, interest at the above rate due to the Minor 
aforesaid being carried to account of the business 
aforesaid, shall be paid to Damodur Dass at broken 
rates. The interest on the money embarked by 
Mr. Palmer in this business shall also be paid to 
him at broken rates, and of the remainder ^of the 
profits, Damodur Dass and I, Mr. Py.lnier, shall be 
Owners in equal shares. 3rd. I, Mr. Palmer, 
shall draw the sum of Rs. 1,000 out of the profits 
monthly, as remuneration for my services, and after 
payment of th^s and other expenses, we shall have 
equal shares in the profits. 4th. I, Mr. Palmer, 
shall not undertake any contracts, &c., for any 
amount in this business without the consent and 
signature of Roy Rampershad, and, ait sums paid as 
expenses for the management of this business, shall 
be paid with the consent of Roy Rampershad. If 
any matter should be undertaken without such con¬ 
sent, it sh all be considered distinct from this business. 
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5th. All the money in this business, and the ac¬ 
counts, shall be kept by the Treasurer, selected and 
recommended by A'c/ Hamper's had, and Roy Ram- 
pershad shall be responsible for his Inmosly. 6th. , 
This business shall be carried on for ther space of 
two years and a half, and if. at the e'nd of this period, I, 
Roy Rampershad, should for any special reason desire 
to clfise the business, six months’ previous notice of 
closing the business shall be given to Mr. Palmer^ 
At the time of closing, Dainodur Dass, Minor, shall 
realize the whole amount that may be due to him, 
with interest at one per 'Cent, from the goods and 
property then pertaining to the business. And if, 
after payment of the amount aforcsairl, with interest, 
there is any balance left, or profits, we, the parties 
to this agreement, shall, without objection, divide 
equally between u^. If any drfi« iency should be 
found to exist, the loss sh.dl be home by us in equal 
proportions. 7th. Wliatever profits in this business 
may be realized on my, Mr. Palmer's, share from 
yekr to year, shall be \ early carried to account of a 
separate debt jointly due to Roy Rampershad and 
Rum Rikh by me, Mr. Palmer. 8th. Whatever 
Servants 1 , Mr. Palmer, may emp'oy for the manage¬ 
ment of business, and whatever necessary expendi¬ 
ture 1 may incur, I shall employ and incur after 
consulting Roy Rampershad, the salaries and ex¬ 
penditures .shall be discharged from the profits of 
this business. Accordingly this Deed of agreement 
is drawn up tiiat it may be used when occasion re¬ 
quires. 

‘'Given this day, the dth June, 1861. 

“ (Signed) . Palmer ^ Co.*' 

It has been contended that the particular terms 
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of this agreement .shovv that it was of a limited 
nature, that it had reference only to future con¬ 
tracts and transactions which were authorized by the 
express consent and signature of Rnv Ramsey shad, and, 
•therefore, had no reference to the previous contract of 
Palmer v^^th the Responfjents for the purchase of the 
Sleepers, and thiT there was no privity of contract 

between the Respondents and Roy Rampershad with 

^ • 
respect to purchase of the Sleepers. 

The proposition of law applicable to these facts 
it well known and indisputable. Every one of the 
partner in a mercantile firm of ordinary trading 
'partnership is liable upon a Bill drawn by a Partner 
in the recognized trading name of the Firm, for a 
transaction incident to tl»e business of the Firm, 
although his name do not appear upod the face of 
the instrument, and although he be a sleeping and 
secret Partner. 

In order to take a case out of these principles 
of the general law, it must be shown that the holder 
of the Bill knew at the time he received it that 
the transaction was the private affairs of a single 
Partner. • 

Their Lordships are unable to see that the facts 
of the present case are such as to bring it within tins 
exception. The evidence does not establish that the 
Respondents .were cognizant of the limitations in the 
partnership agreement between Roy Rampershad and 
Palmer', the contract for the delivery of the Sleepers 
is not shown to have been one contract, but it ap¬ 
peared that, from day to day, separate consignments of 
Sleepers were passed to the Firm of Palmer & Co. 
The consignments continued to be- delivered, in the 
same form after the date of the partnership, a condi- 
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tion of which was that the business should proceed 
ut der the style and title of Palmer & Co.’* The 
money advanced by Roy Rampershad^ more than 
Rs. 02,000, went, with Roy Ra/*npershad's knowledge, 
into this very transaction, and was consequently 
brought within the scope ot th/e agreement. ' 

What the “certain trade” was, which is mentioned 
in the Deed of agreement, does not appear, but Roy 
kampershad has himself been examined as a Witness, 
and he has not explained what the “certain trade” 
was, but has advanced his money (or the purpose 
of this business, has made no complaint of misap¬ 
propriation of the funds, <ind has not endeavoured 
to satisfy the Court that it had been diverted to any 
purpose not contemplated by him. The Hoondees 
were drawn in the ordinary name of the Firm. 
Moreover, the Courts below gave credit to the Wit¬ 
nesses who deposed to the fact that the Gomashtah for 
Roy Rampershad was present at Mooradabad^ and that 
the Sleepers were purchased and despatched in his 
presence and under his instructions; and their Lord- 
ships see ro reason to di-'-sent from this view, though 
it is not necessary for their Lordships’ judgment to 
place reliance on this evidence. 

Their Lordships will humbly advise Her Majesty 
to dismiss this appeal, with costs. 
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Seth Lukhmee Chund'Rao, Baha- 
• DOOR AND Seth Gobind Dass ... 


5 Appellants ; 


AND 


Seth Indra Mull and others 


Reipondents.^ 


On appeal from the Sudder Dewanny Adawlut^ 

North' Western Provinces, Agra. 

This suit was institutejd by the Appellants and one 24th &. 38th 

Radhaktshen, deceased, to recover upwards of ten ' 

lacs of rupees from the Respondents, as the balance Smttore- 

, , • . 1- t cover balance . 

of account found to be due on the winding-up Of jug on ac- 

a special partnership which had previously been 

entered and between them, as was alleged by the mg-up of a 

partnership 

Plaintiffs, but denied by the Defendants, fof the transaction 

, 11/-. • rj • between two 

purchase and sale 0/ opium in the Provinces. Pirn,, for the 

The case was commenced \vi November, purchase and 

sale ofOpium. 

The Books of 
the Firms, 

• Present:—Members of the Juitctal Clmmtltee —The Right which were 
Hon. Sir William James Colvile, the Right Hon. Sir Robert l^cpt diffe. 
Phillimore of the HighiCourt of Admiralty), and the Right where^th^ 

Hon. Lord Justice Giffard. Partners trad- 

Assissor The Right Hon. Sir Lawrence Peel. sati^actory ; 

* but theCourta 

in India al* 

lowed certain items to be due to the Plaintiff*;. On appeal, held, by the 
Judicial Committee, that although it was not dear, whether those 
Items in taking the account, ought to have been allowed, yet as the 
Plaintiffs, who had had every means of proving their case, had failed to 
establish tbsir claim against the Defendant, the Court of last resorl^ 
%®ould not on that ground, aft/r twenty one years’ litigation, remit the 
case to India for further inquiry and investigation to enable theJPkin. 
tiffs to amend their case. 
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the Plaintiffs were non-suited, for want of jurisdiction, 
in 1851. On appeal to her Majesty in Council, tliat 
decision was reversed and the suit sent back to 

India for trial. , 

The principal question in dispute ip the present ap¬ 
peal between the parlies was,,^vhether a partnership had 
been in fact entered into by the [Jefendants. A sub¬ 
sidiary fjije‘'tion arising as to the agency of one Saliq 
*Ram^ decea-^ed, through whom the purchases and 
sales were effected for the joint benefit, as alleged by 
the Plaintiffs, of the parties in the partnership, and also 
as to the authenticity of a certain Letter purporting to 
have been written in the name of Dan Mull and Indr a 

I 

Mtillt being the name of the Firm in which the Defen¬ 
dants carried on their trade and business at Ruttam, 
in the independent State of Malwa, and other places 
in India. Also, whether certain Opium transactions 
which the Defendants admitted they had been engaged 
ill with the Plaintiffs had been carried on by them 
merely as Agents of, and not as co-partners with, the 
latter. 

Dy the decree of W. S. Paterson Esq., Judge of the 
Civil Court at A-^niy it was decided on the evidence, 
that the Respondents had in fact entered into the 
partnership, and that the authenticity of the Letter 
was proved and established, that the Defendants^ plea 
to the effect, that the Opium transactions were carried 
on by them merely as the Agents of the latter, had 
wholly failed, and the Judge accordingly decreed to 
the Plaintiffs Rs. 41.329; 5 as the bahnee found 
by him to be due to them by the Defendants in re- 


(d) S«e case leported on this point, 8 Moore's Ind. App. Cases, 

p. JUJ. 
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^pect of the partnership business, with Rs. 3,851 
interest on the same. 

On appeal, the late Sudde*'Court at Agra, consisting 
,of Messrs, y. H. Batten and C. R. Lindsay, decided that 
tl»e balance so found by the Court below was incorrect; 
that theiBooks of tli^ Plaintiffs' firm, which had been 
produced in evidence, did nor afford sufficient proof of 
the alleged partnership; and tnat the Letter above 
mentioned, relied on by the Plaintiffs, was not proved, 
and acc )r(iin:»ly reversed the decree, with c®-it5, of the 
Civil Court at Agra. 

The present appeal' was* brought from the Sudder 
Dewanny Court’s decree. 

Sir 1 R. Palmer, Q.C., and Mr, I^eith, for the 
Appellants. 

Submitted, that as a partnership had been estab¬ 
lished, the Appellants were entitled to a decree, not 
merely for the amount due to them by the decree of 
the Lower Court, but for the full amount claimed to 
be due to ihem by the plaint, including one>third of 
the sum of Ks. 18,56,148, remitted by,them to *Ruttam, 
and one-third share of the sum of Rs. 1,94,931, re¬ 
mitted by them to Bombay, which was disallowed by 
the Court. 

Mr. Field, Q.C., and Mr. J. D. Bell, lor the 
Respondents. 

Contended, that there was no partnership ; but even 
il there was evidence to establish a parinf^rship, as 

^ • 0 

alleged in the plaint, there was no evidence of any' 
batance being due by^ihe Respondents to tne Ap¬ 
pellants. 
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Their Lord'-hips’ judgment was pronounced by 
The Right Hon. Sir James W. Colvile. 

On the que.stion of partnership their Lordships do 
Skth Indra not Uiink it necessary to say much. Tf the proof of 
the partnership had depended on the evidence given 
of the agency of Saliq Ram,, and of the circumstances 
which are alleged to have taken place at Muttr^a^ 
their Lordships would certainly have been unable to 
hnd against the Respondents that Saliq Ram, as their 
accredited Agent, had made there a contract of part¬ 
nership binding on them. The reason why the Ap- 

I I 

peilants in their plaint gave ,such prominence to the 
earlier negotiations, and brought no such evidence to 
prove Saliq Ram’s alleged character at that time, 
may possibly be, that they tiien felt pressed by the 
difficulty of making the Respondents amenable to 
the Conrl at Muttra, and thoui^ht that it was neces¬ 
sary to establish a contract made at Muttra, in order 
to found the jurisdiction of that .Court. Wlien the 
c.ase came here on appeal Iruin the Courts of India (a) 
which h,ad found that there was no such jurisdiction, 
the view which this Committee then took was, that 
the Letter written at Ruttam, if genuine, amounted 
either to a contract of partnership, or to a ratification 
of w'hat had been previously done by Saliq Ram ; 
and that the partnership, being one which was . to he 
carried on principally at Muttra, any cause of action 
arising out of the balance resulting from the partner¬ 
ship transaetiens must be taken to have arisen at 
Muttra ; and the cause was accoidingly sent back for 
trial on the merits in that Court. 

(<i) See Lucktme Chund v. korawur ,?/«//, 8 Moore’s Ind App. 
Gases, 19X. 
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Their LorHships now think, that if there was a 
partnership at all, it was %. partnership create< 1 , con- s . 
sthuted and defined by the Letter written at Ruttam. *Chi!nd*^ 
They are disposed to ^ink Aiat the evidence prepon- *• 
derates in favour of the ^genuineness of that Letter, Muil, 

and,^ all events, for the disposal of this case, they 
will assume that that Letter was written contem¬ 
plating such a partnership as is there described. 

The partnership so contemplated seems to have 
been a joint adventure of ^he two Firms in opium 
speculations, to be managed principally by Saliq Ram^ 
who was to buy opium in Malwa^ and other parts 
of Western India, and was to act with the consent ol 
both parties. The capital with which those transac¬ 
tions were to be carried on, was to be furnished by 
the Appellants’ Firm at Muttra. They were to ad¬ 
vance the capital, and to be allowed interest at the 
rate of 6 annas per cant. Therefore, if that agree¬ 
ment were strictly carried out, the Firm at Muttra^ 
would become accountable to their Partners in rti^ir 
joint adventure ; the Respondents taking credit for the 
money which they advanced, and accounting for the 
returns* of the opium when sold ; and on the other 
hand, Saliq Ram would have to account either to 
both Firms, or to the Muttra Firm, as the Agent of 
the joint adventure, for the disbursement of all the 
moneys received by him, and for his applicatioa 
thereof. 

This being tjie relation of the parties, the Appel¬ 
lants have brought their suit to recover from the 
Respondents their share in the alleged loss upon this 
joint adventure, and have attempted to prove that 
loss by producing the accounts kept hy them at 
Muttra, showing the gross amount of their advances, 
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and giving credit (or what they reprcFent a& the 
gross anio’int of the sum realwed by the sales ol the 
opium purchased, '('iie accoupis kept by Salig Ram • 
are not procbjced ; thougl. some such atcounis mu.st 
surely have been kept and rendered, in order to siiovv 
what opium was purchased, and lor what it was sold, 
Saliq Ram himself, who may have been alive when 
the suit was first instituted, though he is said to have 
been dead when it went back to India to be fully 
tried, is not examined. Punna Lall, the other Agent, 
is ex'imincd, and is unable,.to give any account what¬ 
ever ol ihese transactions. '1 herefore, the whole evi¬ 
dence seems to consist of the accounts and Books of 
account kept by the Appellants. 

I'he learned Juilge who trieil the case in the first 
instance, allowed certain items of tl.e sums, which 
the Appellants said they had advanced hy way of 
capital lor this adventure, anc], he d i.sallowed other 
large items. The result was that, according to his 
mode of stating the account, there was a consider-* 
able amount "of loss. It appears, however, that he 
made what is clearly a mistake in the calculation 
of the amount advanced. He gave the Appellants 
c.redit for tlm sum of. twenty lad's of ruhees remitted 
to Mundcsote, whereas they had taken credit in their 
own accnnnts lot otily feventeen tocks sixty-six 
thousand and four rupees, the difference being the 
difference in value between the Company’s rupee and 
the rupee rtirr«nt at Rfundesore, calculated on the 
whole remittance. When the case ivent to the 
higher Court, that error was pointed out. It seems 
almost to have been admitted, and the result is, that 
if that error is . rectified, and nothing more is, allowed 
than the Judge below allow'ed, there is no proved 
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loss, but, as the account stands, an apparent profit on 
the speculation of a upwards of a lack of rupees. 

The question, therefore, whether the Appellants 
have made out a right to recover anything against 
' the Respondents,* turns upon the question, whether 
the sum which the ^have • been allowed to charge 
against the Respondents can be mcrt'ased by eillier 
of ^the disallowed items? I'heir Lordsliips have 
considerable douI>f, whether tlu;re was sufficient 
evidence to justify the charge against the Respon¬ 
dents of even those items which have lietMi allowed. 
It seems to rest entirely npoti the Rooks kept at 
Afuttra by the Appellantf^ (which cannot he likened 
to Books of a partnership to which all the P.jrtners 
of the Firm have m cess, and wliich are kept by the 
servants of all), and upon ll»e Roohs kept at the 
Kootees of the Appellants at Mumte<ore and Indore 
No doubt the Indore Bfioks, and tlic Mundesorc 
Books, carry the case, as to those two items, to this 
extent, that while the, Muttra Books show primd facie 
that remittances to the amounts stated were made to 
those Kootees, the Books of those Kootees show pj'imU 
facie that those sums did find their Vay into the 
hands of Saliq Ram and Punna Lall. I hat those 
sums were really applied by those per^ons for the 
purposes of the joint adventure there is no evidence 
whatever.^ However, even this degree of proof is 
wanting as to the disallowed items. As to them, 
there is nothing more than the evioence of . the 
Appellants’ servants, corroborated by the Appellants’ 
Books at Alutjra, that certain drafts were drawn—• 
one upon the Appellant’s Kootee at Bombay, and 
another on the Appellant's Kootee at R^ttam —in 
favour of Saliq Ram and Punna Lall; but that 
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those sums ever passed from those Kootees into the 
hands of those persons there is no evidence whatever. 

Their Lordships, therefore, are clearly of opinion, 
that the Judge of the Court of first instance was 
right in di-Hallowuig to the latter items as insufficiently > 
proved. Whether he ivas right in ‘allowing the 
other items, their Lordships think is extremely 
doubtful; and they would not be disposed, without 
furl her intijuiry, to charge those items, if the case 
turned upon them against the Respondents. But, as 
the case stands, the Appellants have failed to prove 
that there is any sum due to them from the Respon¬ 
dents , and the only q\iestion is, whether the suit 
IS, therefore, to be dismissed as having faded, or 
whether their Lordships are, after this twenty-one 
years' litigation, to send it back for fu'ther inquiry 
and investigation, and allow the Appellants to amend 
their case ^ Their Lordships are of opinion, that 
they would not be ju. 9 tified in adopting the latter 
course. The Appellants seem ^to have had all the 
means they ever can have of proving their case. 
‘They had the benefit of all the machinery which 
the Courts of India afford for taking the account, 
and it is unieasonable that, having faded to prove 
their case, they now should ask their Lordships to 
send it back for further investigation, there being, 
moreover, no reason to suppose that they would have 
any better proof than ^hey had before. 

Under these circumstances, their Lordships think 
it is their duty to advise her Majesty to dismiss this 
appeal with cost^. 
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j- Appellants'^ 


Bhyah 


I Respondents} 


On appeal from the Sudder Dewanny Adawlui\ 
North-West Provinces, Agra. 


The Respondents and others brought the suit 
out of which this appeal arose against the Appel¬ 
lants and others, to 'ecover land and personal pro¬ 
perty which they claimed as belonging to them 


s8th Feb., k 
ist .March, 
1870. 

Accordini; 
to the Mitee- 


on the death of Mussumat Sheorai Kooraree, the *"<1 tha 
, authoritiei of 

Widow of Juskurun Singh, and which the Appel- the Btnaret 

lants, under a Deed of gift from her in their favour, law as re- 

had taken possession of as having been her absolute JJorth-W®? 

property. Provinces, 

The facts of the case were these the fourth and 

fifth removes 

• Present Members of the yuitcial CommitUe—T\[9 Right 
Hon. Sir James William Colvile, the, Right Hon. Sir Robert their commea 
Phillimore fj-idge of the High Court of Admiralty), and the Right *"xhe°'^ues- 
Hon. the Lord Justice GifFard. tion of pra. 

Assessor .'—The Right Hon. Sir Lawrence Peel. ference in ^ 

suceessinn ts 

distinct from exclusion, as the preference is founded by the Hindoo 
Law on the superior efficacy of funeral obhtions. 

Bo held : where part.es claimed under a Deed of gift and a sale from 
a Hindoo W'dow (who was entitled to a life estate only by the Benarst 
school of Law), on the ground ihat Great great-great-ijrandsons wers 
excluded from the inheritance, being too remote to succeed as heirs to 
the estate of their common ancestor. 

The Hindoo Law contains in itself the principles of its own evpost- 
tioa. The Digest subordiiates, in more than one place, the langi^go 
of the Texts to custom and approved usage, but nothing from anf 
foreign source should he introduced into it, nor should tjie Couiti 
interpret the Texts by application to the language of etrained analogic. 

The overruling of the ease of Sibkoo Singh v, Pirthee Singh (10 5 D 4.% 
N. W. P., p, 415), by the Snider Court of the North-WMtern Provineaf, 
confirmed. 
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yuskurun Stngh was the Great-^reat-great-grand- 
■on of Chutist Puttee Singh, tlirough a Son, namee 
Ktshur Stngh. The Respondents were Great- 
preMt-great-grandsoriH of Chutter Puttee Singh, 
throngh another Son, Chyne Singh. ^ 

yuskurun Stngh died in 1851. childless, leavings 
Widow, Mussumat Sheoraj Koordree, without any 
blood relations, save his Cousins, descendants of 
Chyne Singh, whose interests were represented by 
the Respondents. 

In 1852 those Cousins brought a suit, in the Prin¬ 
cipal Slid (hr Avieen's Court, against the Widow, 
Mussumat Sheoraj Kooraree, and one Juggurnath 
Dhobay, to obtain possession* of the estates left by 
Juskurun Singh. TL .-j/ ".Limed the properly on tlie 
ground, th 3 t it was joint ancestral property, and, 
therefore, that they as his Crmsir's, were untitled in 
preference to the Widow, she being entitled to main¬ 
tenance only ; and as to the ]')e\eni\-Ant, yuggernath 
Dhobay, as he claimed under a Deed of gift 
executed by the Widow, tliey sought to set that Deed 
aside.«. The Principal Sudder Ameen decided, that 
the propehy was ajiiceatral, but that the Respondent* 
had not been jointly interested therein with yuskurun 
Singh, and that, as it was the separate ancestral 
property of the deceased, his Widow was entitled to 
succeed to it, and he accordingly, on the 28th of 
March, 1S53, dismissed the suit. On appeal to the 
Sudder Dewanny Adawlut, that decree was affirmed. 

The Widow died on the i6th of December, 1861, 
when the Respondents discovered that the Appellants 
and other persons set up title to the property to 
which Mussumat Sheoraj Kooraree, as widow of her 
Huiband, Juskurun Stngh, has iucceeded. 
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The Appellants relied on a Deed of gift which they * 1S7®. 
alleged Had been executed by the Widow eleven days BhyaiTram 

previous to lier death, and which purported to give Sinch 

them al] her property ; and also on another document, Bayak 

alleged to have * 1)660 ^executed by her on the 4th of Sin&h. 

December, 1861, by which she recognized the Appel¬ 
lants as her heirs. They also asserted, that the Wid«t^ 
had executed a conditional sale by way of mort~ 
gage, in favour of one Ram Sttrroop. It appeared, 
that the Appellants, in 1862, .sold a part of the 
property to one Baboo Sitrjoo Pershnd, and pur¬ 
ported to convey and confirm other parts of the estate 
to other persons. • Also that on the death of the Widow, 
the .Appellants obtained an Order for a Curator to take 
possession of her properly, ac^'ording to the Ac^-, No. 

XIX. of 1841, and that proceedings were instituted hv . 
one Thakooranee Buddun Koaree on behalf of her 
Grands(ni,i^?/wff?// Singh, a de.scendant of Chut*erPutiee 
Singh, who was'one generation further removed that the 
Respondents, seeking to recover from the Apjjellants 
the prop» rty how in ilispuJe ; that the Respofidrnts pre¬ 
sented a petition disputing the right of zf/z/wg-r// 
to more than one moiety in the estate; but that no 
Order was madr* joining them as parties in the suit; 
and that the Judge, in their absence, decided the suit 
in lavoiir of the Appellants, by upholding the D-cd 
of gift from the Widow as valid. 

^ In consequence, the Respondents, along with their 
Brothers and Cousins, commenced the pre.ient .suit, 
making* as Defendants to it’the Appellants, and the 
persons to whom they had conveyed portions of the 
property. 

It appeared, from a pedigree filed with the plaint, 
that the Plaintiffs and the deceased, Juskurun 
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Singh^ were in the fwurth and fifth removes 
from the common ancestor, Chutter Puttes Singh, 
and stood in the relation of his Great-great-great- 
grandsons. The Appellants filed a written statement, 
raising the following defences :—Fir-.t,'* that Juskurun 
Stngh, having died more than twelve years previously, 
ind. the claim of persons in the same interest as the 
Respondents having then been rejected, the Respon> 
dents' title to relief was barred by the Law of Limi- 
tati' n ; secondly, that the Respondents had no right 
to inherit, and that the Respondents were bound by 
the dec^^ion passed in the aVuve-mentioned suit in 
which Mungul Singh, by his Grandmother, had sued 
the Appellants without success; and, thirdly, that 
the Deed of gift to the Appellants was valid. 

Issues, to the following effect, were settled:—First, 
whether the Respondents, under the Hindoo Law, 
had a right to inherit the villages in dispute left by 
the Widow's Husband ? Second, whether the claim 
was barred by the Statute of Limitation ? And, 
third, whether the suit could be heard under the 
provisions of Act, No. VIII. of 1859, section 2? 
The Principal Sudder Ameen did not consider it 
necessary to raise the is>ues on the facts of the case. 

At the hearing, on' the 23rd of July, 1864, the 
Principal Sudder Am>;en of Gotuckpoor (Assud 
Allah Mahomet), dismissed the suit with costs. By 
his judgm^-nt be decided, first, that the Respondents 
w;ire not heirs of Juskurun Singh \ secondly, tha't 
the possession of the Widow from the time of her 
Husband’s death, being for more than twelve years, 
was such an adverse pos'^ession as to make the Law 
of Limitation a bar 10 the suit; and, thirdly, that as 
in the other suit the Plaintiffs were equal in relation- 
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ship with the Respondents, and that section 2 of Act, 
No. VIII. of 1859 (iz) applied to the case, and was 
a judyment in rein. 

Asraiiist the Sndder Ameen’s ilecree, founded on this 
judgment, the Respondents appealed to the Sudder 
■JDewanny Adaiulut ai% Ai^rc^; and on the lotli of Julyx 
1S65, *^hHt Court (consisting ot M ssrs. Ross and Ro~ 
bert^ overruled the Sudder Aniccn s decision on every 
^oint. 7 'heir judgment was in the following terms ;— 

“We are of opinion, that the title on the part of 
the reversioners to sue for succession to the property, 
in ,this ease, accrued on the, fieaih of the WidoA'^ and 
that the period of limitatk)n does not run from 1851, 
the date of the demise of her Musband. It was decided 
in 1853, that the Widow was entitled td succeed to 
her Hushaml. who.se property was separate from that 
of the other descendants of Chatter Puttee Singh. 
The Widow was, therefore, (mtitled to hold it for tier 
term ol life, and on her death the property would 
pass, in the ordinary course of inheritance, to the 
nearest of kin to her Husband surviving at the time 
of her decease. Nor, secondly, do we tliink that tlie 
dismission of the claim on account of *Mungul Singh 
is to be regarded as a judgment in rem, Or as barred l)y 
sec. 2 of the Ci/il Procedure Code of 1859. We 
observe, indeed, that several of the Plaintiffs are not 
nearer of kin 'to the late Widow’s Husband, than 
the Plaintiff in the case of Sihhoo Singh v. Si^thee 
Singh (S. D. A., N. W. P., Vol. X. p. 415; 17th 
July, 1855). But, as the point of law in Sibhoo 

(fl) See. 2 of* Act, No. VTII. of 1859, ft as followsTlie 
Civil Courts will not take cognizance of any suit brought on a 
cause of action which shall have been heard and determined by a 
Court of competent jurisdiction, in aformer suit, between the same 
parties, or between parties under whgm they claim^ 
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Singh's case is of a doubtful nature, and one which 
No. 134 of i 85 i, dated 22nd June, 1863, Kooer 
Goolab Singh v. Rao Kurriin Singh) No. 531 of 
1862, dated 29th July, 1863, Shoodyan Singh v. 
Mohun Pandeyy under some later precedents, does 
not invalidate the Plaintiff’6 cUirv, we think that tlie 
suit cannot be thrown out without considering the 
doctrine cited. It may be, that the exposition o.* the 
Law Officer, given in the case of Sibhoo Singhy in 
regard to the succession in certain cases of Sapindas 
not going beyond Grandsons from the common ances¬ 
tor, is according to the letter of the law, as laid down 
in the Mitiicshura ; but ii is certain that later Expo¬ 
sitors of that law have extended the line of succession 
further. In the iir^t place, we would observe, as 
regards the immediate descent ffoni the common 
ancestor, the Great -grand>on is recognized among the 
near .succes'=ors of l!j‘- d<;cc.ised. In CjRbroohs s 
Translation of tlie Milacshardy ch ii s. S, par. I, 
the order of succession is thus given :—‘It iias been 
declared that Sons and Grandsons [oiGieat-grand- 
sons], {Balambhaita) take the heritage ; or, on failure 
of them, the vVidow or other successors. This incor¬ 
poration of the words ‘ or Great-grandsons’ in the 
text of the Mitaeshara^ shows that the Translator 
(whose authority is of the highest order) considered 
that the inclusion of the Great-grandson, among 
immediate heirs, was the approved doctrine of the 
later class of the Expositors of the law of Benares, 
The .‘^ame doctrine is implied in the Dattaka 
Mimanstty a Treatise on adoption, cu’rent in these 
Provinces, by NandO’Pandita ; a later Commentator 
on the Mitdeshara {vide preface to two Treatises on 
the Hindu Law of Inheritance*, by Cclebrooke, pref. x.), 
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Datiaha Mimansa ( Sutherland's Translation, sec- *870. 

Hons r to 3, and sec. vi. cl. 13 and 14). In Bhyah I?a» 
treating on the text whicli prescribes adoption, ‘by Singh 

a man destitute of a 3 on only, nmst a suV^stitute for Bhyam 

> / ^ j Q y 1^ 

"thft same always be ailopti^d ; the Author explains, Singh. 

that Son there used, is inclu.‘^ve also of the Son’s Son 
and IGreat-grandson, and cites Menw .—‘By a Son, a 
man.^conquers worlds, by a Son’s Son, he enjoys 
immortality ; and afterwards, by a Son of a Grand¬ 
son, he reaches the solar abode’; and the Expositor 
further explains, that ‘they, as well as thi^ Son, per¬ 
form obsequies.’ It appears, then, that the Great- 
grandson was latterly consjdered to be among the 
near heirs. Sons and the rest. In W. //. Mncna^hteds 

r> 

Hindu Law, the exf lusion of Great-grandsons is not 
noticed in the chapter on inheritance, in the first 
volume; and in the second volume, the Pundits, 
when referred to in a case of Benares Law, gfive it a.s 
their opinion, that ‘supposing Bul^itnjun (the title 
to whose estate was igi dispute) neither to have left 
Sons, Son's Son, nor Son's Grandson at his death, 
but to have been survived by his Widow, then, undef 
certain circumstances, she would surcf^d to the pro¬ 
perty.’ We cite this, because we think that the 
opinion of the Pundit in the case of Sibhoo, Singh, 
disturbed the hitherto settled law in these Provinces. ' 

But we 4 p not* find, when the direct line ceased and 
the succession ascended, that the male issue of such 
ascendant, who are entitled to inherit, extend lower 
than th^Grandson. But as it is not necessary to rule 
the point her,e, we do not feel called on to say more 
on this question, as our decision will be on other 
grounds. It is contended here, that the Plaintiffs, 
none of whom are Grandsons of any ascendant from 
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the commoft ancestor, are not among Sapindas, and not 
entitled to inherit. This is, however, opposed to the 
doctrine sanctioned by the Author of the Mitacshara, 
ch. II., s. V., cl. 6; —‘The reldtion of Sapindas, or kin¬ 
dred connected bv the funeral oblation, ceases wiih 

" i 

the seventh person, and 'ihat 9.f the Samanodacas 
or those connected by a common libation orf water, 
extend to the fourteenth degree.* We find direct 
authority for disregarding the construction proposed 
to be put by the Respondents on the word, ‘ Sapinda, 
In a note on sec. vi., cl. 27, of the Daitaka Mimansa^ 
is given the construction of the Author of the 
Mitacshara, on the text £ii Ya^nyawalkya. ‘ Beyond 
the fifth and seventh degrees on the Mother’s side 
and the Father’s side respectively, the relation of 
Snpinda ceases as follows ;—On the Mother’s side, 
that is, in the line of the Mother, alter the fifth 
degree. On the Father’s side, that is, in (the line of 
the Father, alter the seventh degree, the relation of 

Sapinda ceases; as is undersiioocl. 

accordingly, there are six Sapindas in ascent—the 
t'athpr and the rest ; and six in descent, the Son and 
the rest; and the man himself is the seventh. Should 
the line diverge, the enumeration should be made 
until the seventh degree, commencing from whence 
* the direction of the line varies. This is applicable 
to every ease.’ {Sutherland's Trairs., p-.79. ) We 
have thus furnished to us a rule for computing the 
order of succession in regard, not only to Sapindas, 
but to Samanodacas ; ‘ the enumeration should be 
made until the ^seventh ’ (or until the fourteenth) 
degree, commencing from whence the line varies. So 
much so, that we find that in the case decided by the 
Privy Council, Rany Srimuty Dibeah v. Rany Koond 



ON APPEAL FROM THE EAST INDIES. 



Luta and others (4 Moore’s Ind. App. Cases, page 292 to 
page 303) the Pundits gave it as their opinion, that ac¬ 
cording totlie Mitacshara, the descendant in the eighth 
remove, reckoning from and inclusive of the common 
ancestor, was •entitled as Sagotra to take the property 
in suit. * The decision *went against the descendant, 
as his family, though formerly governed by the Mithila 
J^aw, had adopted the Bengal Law, and becau!ie? 
by the Bengal Law, Bundhoos took the precedence of 
Sagotras. No doubt was in that case expressed as 
to the correctness of the opinions of the Pundits, hut, 
as noticed in the case of Shoodhyan Singh v. Mohun 
Pandey No. 531, of 1^6 r, 29th "July^ 1863, Reports 
Sud. Dew Ad. Vol. II. of 1863, p. 134, had the 
claim been decided according to the' Mttacshara, the 
Sagotra would have had his title to Inherit allowed. 
Now some, at least, of the Plaintiffs, as Laisk Singh 
and others, are within the Sapindas, and are, of 
course, entitled to the property, where no nearer rela¬ 
tives to Jtiskurjrtn SiJigh are forthcoming. We would 
advert to the case of Rutcheputtv Duit Jha v. 
Rajunder Narain Rae (2 Moore’s Ind. A|)^. Cases, 
page 133 to 2^2), in which was* discussed the doc¬ 
trine of tl e Mitacshara, relating as to the succession 
of certain Claimants who ‘ were lineally descended 
from Saniroo Choitdhry ( we quote from the report of 
the case Gungaduttjha v. Sreenarain Rai ( 2 Sud. Dew, 
Ad. Rep. II, referred to in the report in 2 Moore’s 
Ind. App. Cases, 133, Rutcheputty But Jha v. Ra- 
jujudsf" Naydin Rae^, the paternal Great-o'rand- 
father qf the great-grandsire «f Rajah ludcrnarain. 
It was ruled by the Suddcr Court, that ‘ according 
to the Mtthila authorities, the estate of a pfrson, on 
failure of Iv^irs, withm the relation of Biother’s Son, 
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devolves on the paternal kindred who are Sapindas^ 
which relation includes the descendants of a paternal 
ancestor to the sixth degree, and ceases wiih the 
seventh person ; in default of the Sapindas on the 
Samanodacas, or those connected by a icommon liba¬ 
tion of water, viz., the more d?istant paternal kindred, 
extending to the fourteenth degree, and in failure of 
Samanodacas^ to those termed Bundhoos or cognates.’,, 
2 Sud. Dew. Ad. Rep. 12. Tlie rule of inheritance 
thus compendiously stated, appears, from the full report 
in 2 Moore's Ind. App. Cases, 133, to have been dis¬ 
puted ; and it was argued before the Sudder Court, that 
the Mitacshara did not support,the pretensions of the 
descendants of Snmroo Chowdry in the sixth remove. 
But the Judge, Mr. J, //. Harrington^ whose decision, 
concurred in by his Colleagues, was affirmed by Her 
Majesty’s privy Council, who rejected that argument. 
After stating that the term Putra, or Son, in the Mitac- 
shard and its commentary, the Subhodini, is frequently 
used as a general term for male issue or descendant, 
Mr. Harringt 071 goes on to observe (2 Moore’s Ind. 
App. Cases, p. 159):—‘To adopt the construction 
proposed by the Appellant, would be to cut off all 
the descendants below the Grandson of the Father, 
Grandfather, and every other ancestor; and would 
render nugatory the provisions in the Mitaeshard^ as 
well as the other Books of law, which ' expressly 
state—‘ the succession of kindred belonging to the 
same family, and connected by funeral oblations, to 
the seventh degree ; or if there be none such, t4ie 
succession devolves on kindred connected by libations 
of water, and they must be understood to reach seven 
degrees be'yond the kindred connected by funeral 
oblations of food, or else as far as the limits of know 
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ledge as to birth and name extend.’ (See Translation 
ot the Mitacshara, ch. II., sec. v., par. 5 and 6.) Now, 
the doctrine thus overruled by the Sudder Court in 
1812, Is precisely th'at contended for in this case on 
the part^ of th*e Respondents; and as that doctrine 
was overruled in favhur of the descendant in the 
sixth remove from a common ancestor, so here we 
•overrule the same argument in favour of the desccti- 
dants in the fourth and fifth removes, from the common 
ancestor of the Plaintiffs in this case. We do not 
consider the decision of the Judge of the 15th of 
October, 1863, to be any bar to the claim of the 
Plaintiff> here, as thoSe nearest of kin were not par¬ 
ties to that suit. ,We should not have gone into the 
question of inheritance at such length, had we not 
seen instances of the Lower Court’s tenaciously ad¬ 
hering to the erroneous doctrine in Sibhoo Singh's 
case ( vvhicli has not been reprinted among the selected 
reports published i(» 1861, in two volumes), not with¬ 
standing the several decisions of this Court to the 
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contrary. No. 134 of i 85 i, dated 22nd #1863. 

Kooer Golah Singh v. Rao Kurrun Singh, Messrs. 
Edioants and Pearson. No 53 1862, dated 29th 

July, 1863. Shoodhyan Singh v. Mohun Pandey, 
Messrs. Roberts and Pearson. No. 1,079 of 1864, 
dated 19th December, 1864. Shunkur LaLl v. Bisram 
I)as^, Mes'srs. Ross and Edwards. It is true, that 
that dec ision has not been overruled by a full Bench, 
but it has been disregarded in decisions to whicli each 
individual Judge has, in a Bench of two Judges, been 
a party,* and the f^.rmer lule tfas been adopted in lieu 
of tliat laid down in Sibhoo Singh's case. We deter¬ 
mine, therefore, that the Plaintiffs have a title to 
inherit under the Hindoo Law current in these Pro- 
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vinces, and we annul the decision of the Principal 
Stuider Ameen. As his judgment has thrown out the 
claim on these preliminary grounds, and as the Plain¬ 
tiffs deny the factum of the Deed of gift to the 
Defendants, as well as its validity ( and if it be. proved 
even to be made by the Widow ^.>roprio, it is not 

valid), the case must go back for decision on the 
question of this transfer, as well as the other transfers 
sought to be set aside, on the ground that they were 
not made by the Widow, or made at a time when she 
was not in her senses. It is also by the Respondents 
contended, that the Deed of geft in their fa’mur was 
made by reason of the direcCion of the late Owner, 
Juskiirun Sin^h ; this point will also need investiga¬ 
tion. We annul the decision, and remit the case 
for re-adju'dication on the points indicated.” The costs 
of the appeal will be costs in the suit. 

From the decree founded on this judgment the 
present appeal was brought. 


Sir jR. Palmer^ Q.C., and Mr. Leith^ for the 
Appellants. , 


This suit, being in the nature of ej ectment, the Re¬ 
spondents’ as Plaintiffs, were bound to prove their title 
as nearest heirs of Juskurun Sinj^/i before the Appel- 

I 

lants, the Defendants, can be callt^d upon to defend 
their title and possession. The Respondents as the 
Principal Sudder Ameen and the Sudder Court held 
in the suit of 1853, which is, we submit, res- 
judicata, and an estoppel by the Civil Procedure 
Code. Act No., VIII., 1859, sec. 2, have failed to 
prove that they are the heirs entitled to succeed to 
Juskurun Shi^h ] they arc not within the class or 
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degree of Saptndas, as claimed by them, nor are they 
ev n within the more remote class of Samanodacas 
in the order of succession contained in the Mitacshara. 
jch. II., sec. V. cl. 

Even i4 tl<e Respondents had proved that they 
were distant and collateral heirs, yet we submit, that 
as the immovable estate of Juskurun Singh had been 
hefd and enjoyed by him in severalty, he had, as a* 
childless Hindoo, power to make the virtual appoint, 
ment he did in favour of his Widow, which would 
enable her to appoint the Appellants as his successors. 
Again, the movable property in possession of his 
Widow at the date of the t)eed of gift, was not proved 
to have been derived from her Husband ; on the con¬ 
trary, it has been always contended to be her own in 
absolute proprietary right, and, therefore, either as 
Widow acting under the authority derived from her 
Husband, or in her own right, she had full power of 
alienation, Mussumat Thakoor Deyhet v. Rai Baluk 
Ram {a), Bhugwandeen Doobey v. Myna Baee (3). 
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• Mr. Field, Q.C., and Mr. y, D. Bell, Jor the 
Respondents. • 


By • the Hindoo Law current where the Benares 
school of law prevails, the Widow of yuskurnn Singh 
took only a life interest in the real and personal estate 
which belonged to her Husband. As a Hindoo 
Widow, she had no power to alienate any part of her 
Husband's estate to the prejudice of his heirs. Bhug¬ 
wandeen Doobey v. Myna Baee (r); Mussumat Tha¬ 
koor Deyhee v. Rai Baluk Ram ; therefore, any 

(<i) II Moore’s Ind. App. Cases, 139,174. 

aj Ibid. 504. 

(c) II Moore’s Ind.App. Cases, 4ty. (d) Ibid, 139. 
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Deed of gift, absolute sale, or mortgage, would be void 
as against his heirs. 

Upon the death of yuskurun Sin^h, the Respon¬ 
dents, the Great-grr-at-great-grandsons, being in the 
fourth and fifth removes frpin th^- common ancestor, 
Chutter Puttee Sin^h, through Chyne Singh, who was 

in equal degree w’lth yuskurun Singh, were, by the 

( 

Benates school of law, yuskurun Singh's heirs, 
W. H. Macnaghten's Hiiwlo) Law, Voh I., p. 33; 
Ih., Vol. II., p. q2 , Dattiika Mimansa, sec. vi . p., 125 
(Trans, by Sutherland)', The Mitacshard, ch. II., 
secs. V. and vi. Trans, by* Colebrooke)Menu, 
par. 60 ; Hindoo Law of Inheritance, p. 230; 

Rutcheputty Dutt y/ia v. Rajunder Narain Rae {a) ; 
Rany Srimutty Diheah v. Rany Koond Luta {b); 
Thakoorain Sahibn v. Mohun Lull (r); Gunga- 
dutt Jha V. Sreenaram Rat {d) ; as they were 
Sapindas, w'hich exlemls seven removes dow'n and 
seven up fmm the common ancestuf, and const-quently 
were entitled to succeed, on the V^i(lo\v s drath, to the 
inheritance. With re.spect to the defence set up by the 
Appellants, that the Respondents ate too remote in 
degree, as Gentiles, to succeed, that argument is founded 
on a fallacy, as the question really is, that we claim 
generally as heirs, and the issu.-* is not a competition 
between heirs, but as to the power of the Widow to 
adenate to the prejudice of her Husband’s heirs. 
The onus, therefore, of showing that the Respondents 
are too remote to be heirs is on the Appellants, which 
they have failed to establish. 


(d) 2 Moore's Ind. App. Osses, 157- 
(b) 4 Moore’s Ind. App Cases, 293. 
(f) II Moore’s Ind. App. Cases, 386, 
{d) 2 Ben.Sud. Dew, Ad. Reps., 12. 
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Tiie consi<Ieration of ihe judgment was reserved. 

Judgment was delivered by 

The Right Hon. Sir»ROBERT PhiLLIMORE 

The suit out bf wiiich this appeal arose was brought 
in the Court of fjie Prtncipal Suddcr Ameen of 
Goruck/>ore, by the plaintifTs, as heirs, after the death 
of* his Widow, who survived him, of one Juskurunm 
Singh, to recover certain movable' and immovable 
estate, the property of the deceased at his death. 

The title as heirs was described generally in the 
jilaint, but the course in ^ which it was derived ap¬ 
peared by a pedigree exhibited by the Plaintiffs, and 
filed with the plaint. It thus appeared that the 
Plaintiffs claimed as kindn-d of the deceased, con¬ 
nected with him by descent from their common 
ancestor, Chultcr Puttee Singh. 

By the pedigree it appeared that the Plaintiffs and 
the deceased were in an equal degree removed from 
the common anoestor, being his Great-great-great- 
grandsons. The Appellants contended that the 
Plaintiffs were too remote in descent from the,con*mon 
ancestor to be capable of succeeding*to the deceased. 

At the Widovv^s death, the heirs of her Husband, 
at that lime alive, were the legal heirs. The pro- 
perty claimed was at that time in the possession of 
the Defendants, under alleged alienations by the 
Widow. Into the validity of iheir titles, respectively, 
no inquiry could br made by the appellate Court in 
Ind^i from the mode in which the case was submitted 
toit;andnbe Appellants may l>e treated simply as 
parties who had a rigid to put the Plaintiffs to proof 
of their title. It was conceded in the argument that 
they were n*t descendants of th« common ancestor. 
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The Defendants denied the Plaintiffs’ title. Ad. 
mitting the pedigree to be correct as far as it went, 
and assuming, for the purpose of raising their objec¬ 
tion to the title, all that the pedigree stated to be true, ^ 
they contended by their answer, that the^ Plaintiffs 
were not within the line of heirs. • They raised, also, 
two other objections in bar of any inquiry into their 
\>wn title, viz., that the suit was barred by limitation*of 
time, and that the matter of the Plaintiffs’ title was 
res judicata^ and had been adjudged against parties in 
privity of title with the Plaintiffs. As these two;ob- 
jections were not insisted .upon on the argument of 
of this appeal, it is unnecessary to state the facts as 
pleaded^on which they rested. , 

The suit did not proceed in the Zillah Court 
beyoud the framing of issues, at which stage the 
Judge framed three issues in bar, involving the three 
points above stated. Deciding all three against the 
Plaintiffs he dismissed their suit. On'fthe title he 
took the opinion of the Pundit Of the Court, whose 
Bywustha was to the effect, that the Plaintiffs were 
beyondtthejine of]heirs, and was in direct affirmance 
of the objection raised by the answer. 

From this decision the Plaintiffs appealed to the 
late Sttdder Court of the North-Western Provinces, 
which reversed the decision of the Court below on all 
the three issues in bar, and remanded the cate to the 
Court below for trial. The correctness of this de- 
cision on the second and third issues in bar admits 
of no dispute, and it is unnecessary to notice them 
further. • • 

As no decision was given in the suit below 
except on the issues in bar, as the Sudder Court 
remanded the suit for trial, and as the appeal to H.er 
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Majesty in Council is limited necessarily to the decree 
reversing that of the Court below on the issues 
in bar, their Lordships will be careful to li nit their 
observations as well 4 s their deci'^ion in this case, 
strictly t^ the matter on which the decree under ap¬ 
peal proceeded. • * 

The decision in the Sudder Court, as well as that 
id ths Court below, may be viewed as in the nature 
of a demurrer, on which any consideration of possible 
title on other assumed state of facts would have been 
irregular. Tlie decision of this case involves the 
•consideration of a most important part of that vexed 
and difficult subject—thh Hindoo law of succession. 
It must be limited to the validity of the^ title pleaded- 

The title pleaded is, that of some in the class 
termed ‘ ‘Gentiles,” asserting priority in that class. 
The derivation of title to the succession of the deceased 
opening on the death of his Widow, who survived 
him, is made necessarily from a common ancestor, 
who is named, and from whom the lines of the 
deceased and the Claimants are respectively traced. 
The pedigree, if it be full and , true, establishes 
community of familly, kindred, and priority, unless 
the objection of the Defendants be sustained ; and 
nothing more is needed to be pleaded or proved in 
support of that title, if valid. If it be not a good title 
of inheritance by the Hindoo Law, the Plaintiffs’ 
suit must fail. The issue in bar submits the objection 
to decision. The pedigree for the purpose of the 
appeal must be taken to be both full and true. 

No objection founded on allege’d facts not apparent 
on the face of the pedigree can be urged against a 
decree which did not proceed upon, and could not 
have proceeded upon, grounds not raised by the issue 
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in bar. The question, then, is reduced to this, whe* 
ther the Plaintiff*^, be^in Great-great-great-grand¬ 
sons of the common ancestor, were too remote in 
degree to be heritable as Gentiles, 

The subject is important; it is beset by difficulties 
raised by varing opinions, decisions, and comments on 
a text clear enough, if interpreted by the principles of 
the Hindoo Law according to the Benaras School, 
wiiich is the most orthodox of the different Schools. The 
governing authority of that School is the Mitdcshard. 
The compiler of the Mitacshara is saiJ to have been 
an Ascetic, or Devotee, and from that source nothing 
at variance vv 4 th the religion of the Hindoos is likely 
to hata flowed. The Hindoo Law contains in itself 
the principles of its own exposition. The Digest 
subordinates in more than one place the language of 
texts to custom and approved usage. Notliing from 
any foreign) source .should be introduced into it, nor 
ahould Courts interpret the text by the application to 
the language of strained analogies. Approaching 
this somewhat delicate subject with an unfeigned 
desire tb decide it in harmony with the religious 
feeling of Hindoos, their Lordships observe, that the 
case furnishes no evidence whatever that the decision 
under appeal disturbs that harmony. On the con¬ 
trary the Judges of appeal overrule a former decision 
given in their own Court which, in their opinion, had 
disturbed it. 

The MitAcshard, in the 5th and 6th sections of the 
3nd ciiaptcr, recognizes two successive .classfels of 
heirs; first, “Gentles;" next, Bandhoos; after 
them it places certain special persons, and after these 
•last the State, the ultimus hscres. 

Whatever descent prevails, and even where the 
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S^ate takes by escheat, the duty of some ceremonial jSto. 

peiformance to tl^e deceased is still enjoined. Bhyah Ram 

The fa-nily is the cheri.shed institution of Sinok 

Hindoos. Individual separate ownership is less the Bhvam 
% Uouii 

subject of the general remarks of Ct.'mment.itors on Singh. 


the Hindoo Law thhn the associaied atigregate com- 
nm iity, the faiwi'y. In this rt;spect an analogy is , 
ol5.served between family ownership and that of the 
old village community. Consequently, family union 
or connection derived from a common he id, the 
founder of the family, may reasonably be regarded, 
.amongst a patriarchal people, as tin? source ol the 
entire class from which*a succesaio i of heirs may be 
uerived. Again, as males are preferred to females 
in succession, from religious reasons, this same class 
maybe reasonably subject to the condition that the 
descent be generally derived from males, who, for the 
same reason, may obtain a constant preference. The 
• text of the whole of the 5tli and bth sections of the 
:2nd chapter of the Mitaeshara is in tiie strictest 
conformity to these principles. The Gentile«4 or 
Gotraja (from the Gotra \ are descrified as descending 
from one common stock, a male, and derived gene¬ 
rally through males, as forming a family, though 
embracing possibly, many families, and such original 
bond of union is regarded as necessary to the consti¬ 
tution 'of the Gotra. These conditions are ail that 
ar r stated as necessary to the constitution of the class 
of Gentiles. 

As regulating preference of succession amongst 
them, the* law of succes*.ion amongst G mtile.s clas- 
sities them lurther, as Sapindas and Samanodacas ] 
the first ,it treat.<: as prior to the second, but excludes 
neither, wilhin limits wide enough to include the 
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present Plaintiffs. As the Plaintiffs, then, in this case 
show a common ancestor, a Gotra, a community o( 
family, a descent which exte^nded to the deceased 
and themselves, they appear to satisfy pvery condition , 
of the text, and as the decision appealed from pro¬ 
ceeds upon the above grounds, and** strictly conforms 
to the language of the Mitaeshara^ it follows that it 
must be affirmed, unless it can be shown that the 
plain language of the Mitaeshara has received some 
qualification by usage or judicial construction. 

The decision of the present case does not require 
that the Court should distinguish Sapinda from 
Samanodaca^ nor define where Sapindas cease and 
Samanodacas begin. This is not a case of priority 
between two persons claiming as heirs, or between two 
classes of heirs, it is one of asserted exclusion from 
inheritance, raised by persons not competitors in the 
prescribed degrees of heir's. ^ 

The question of pr'^ference is distinct from that 
of entire exclusion. When a question of preference 
arise., as preference is founded on superior efficacy 
of oblations, that principle must be applied to the 
solution of the difficulty. It obtains properly when 
a succession opens to a deceased, when the question 
mooted is a real one (at least in the contemplation 
of pious Hindoos), viz., who best can confer on the 
deceased and his ancestors not fully benefited, the 
benefits which the grades of oblations offer in differ¬ 
ing degrees. Where no sexual or personal incaf^city 
exists, no ground of entire exclusion from inheritance 
exists if the opposing parties confer inferior benefits, 
or benefits in equal degree only. In such a case, 
what reason could justify a sentence of exclusion from 
inheritance on a claim to pul a limitation on language 
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which declares the whole class heritable, and not 1870. 

simply some persons found in it ? Where all the BhyaiTram 

contending kindred are in an equal degree remote, Sinok 

•and where the ^benefits conferred are equal, though Bayaw 

slight, the' principle of selection founded on superior sVnaH. 

efficacy, is inapplicable to the solution of that question 
of,precedence. • 

Had a course of decisions, or had the actual prac¬ 
tice of Hindoos confirmed the view, which some 
framer of genealogical tables appear to have taken 
of this subject, it would have been the duty of the 
Courts of Justice, to inte/pret the language of the 
Mitdcshard by the aid of this modern light: but such 
is not the case, the weight of opinion and* of decision 
is against the appeal. 

The Sudder Court observed, that the judgment 
below bad followed a case which had been overruled 
tn two succeeding eases in the same Court. It 
treated the overruled case as one which broke in 
upon the uniformity of the law. The Sudder fur¬ 
ther supported its opinion by the authority two 
cases decided in the Privy Council.* The case of 
Rany Srimutty Diheah v. Rany Khoond Luta in 
4 Moore’s Ind. App. Cases, p. 292, was governed 
by the law of the Mitdcshard^ but the point as to the 
calculation of • the degrees for which it was cited as an 
authority was rather assumed than decided, for the 
decision proceeded on the ground that the Bengal 
Schooh was the one to be followed in that case. In 
the case of Rutchepuity Dutt yha v. Rajunder Narain 
Rae^ in 2 Moore's Ind. App. Cases, p. 133, the 
very Tpassages of the Mitdcshard^ and that from Afenu^ 
which has been relied on in this case and in the 
Court of appeal in India^ referring to the “ seventh 

XIII—5a 



3f4 


CASES IN THE TRIVY COUNCIL 


1870. 

Bmyah Ram 
Singh 


V. 

Bhyah 

Ugi)r 

Singh. 


person.” and the limits of the line of Sapindas re* 
ceived an authoritative exposition. That case, it ii 
true, was one to wliicli the'doctrine of the Mithila 
School was applicable, but the interpretation of the* 
text was unaffected by that/listinction. " 

If this last case be attentively considered, and the 
wlearned and elaborate opinion of Mr. Harrington 
carefully studied, it will clearly appear that the pre¬ 
ponderance of the opinions of the various Pundits 
then consulted was greatly on the side of the literal 
construction of the Mttdcshard.. The judgment of 
the Privy Council concludes, that the Bandhoos do 
not inherit "till those on the Father's side to the 
seventh degree have been exhauked.” As the judg¬ 
ment is founded in a great degree on that of Mr. 
Harrington^ and expresses no dissent from his method 
of arriving at the seventh person, by taking six 
degrees in the descending or ascending line, t he 
Sudder Court was justified in trr^ating this point as 
settled by authority, and the Plaintiffs, as Gentiles 
wihtin,thc degrees, and so entitled to inherit. The 
Pundits may bV: taken as fair exponents of the views 
of the Hindoo people on such subjects, and as the 
great majority of them supported the inclusive con* 
struction which ranks the descendants to the sixth 
degree amongst the class of Sapindas, thejre is no 
reason for supposing that the plain construction of the 
language of the text of Menu, and of iis authoritative 
comment, will clash with the religious feeling of 
Hindoos. , , 

Their Lordships are of opinion, that the decision ap¬ 
pealed from, on the materials before the Court, on the 
issues in bar was correct, and they will humbly advise 
Her Majesty that the appeal be dismissed with costs. 
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‘ . I AND 

Hurdwaree Mull and Narain Doss Respondents.* 


On appeal from the Sudder Dewanny Adawlut^ 
North- Western Provinces, Agra, • 


Jl.N this case the suit was institued by one Rook- 
noodo'dah Nawab AH Khan, deceased, the Father of 
the Appellant in the Court of the E^rincipal Sudder 
Ameen of Saharunpore. The object of the suit was 
to establish the right of the Appellant, as absolute 
Owner, to an estate which had been attached and 
ordered to be sold, in satisfaction of a judgment 
execution obtained by the Respondents against the 
estate of the Appellant’s Son, Ruhmut AH Khan, on 
the ground that such estate was held Benamee, ot in 
trust for the Appellant, having been,purchased, as he 
alleged, with his money, though in the name of his 
Son, Ruhmut AH Khan, in furtherance of a family 
arrangement to benefit the Appellant’s Daughters, 
who would, as it was alleged, otherwise have been ex¬ 
cluded by cusfom from their shares in such estate. 

The sole question involved was whether Rahmut 
AH Khan, the Son of Rooknoodowlah Nawah AH 

• Present :-rMembers of the Judicial •ConmHtet—’Xhe Right 
Hon. Lord Romilly (Master of the Rolls), the Right Hon. Sir 
James William Colvile, and the Right Hon. Sir Joseph Napier, 
Bart. 

AiHSior :—The Right Hon. Sir Lawrence Peel. 


sand June, 
1870. 

Claim by 
Father * 
against the 
execution 
Creditors of 
his Son, on 
the ground 
that his Son 
held the 
estate Bena- 
mee for him, 
dismissed. 

The Courts 
look with 
jealousy on 
Benamee 
transactions, 
and require 
from one 
claiming 
under such 
title strict 
proof, and he 
can only re¬ 
cover on the 
strength of 
the case he 
asserts 
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Khan, who was in ostensible possession as Owner, 
held the estate Benamee for his Father. All the 
Courts in /ftd/a considered the claim fraudulent as 
against the judgment Creditqrs. The "appeal was 
from the decree of affirmance of the Dewanny , 

Court at Agra. • 

The material facts upon which* the Courts arrived 
, at the conclusion that the claim was fraudulent, are 
Tulljr stated in their Lordships’ judgment. 

Pending the appeal, the Plaintiff died, and the suit 
was revived by the present Appellant.! 


Sir R. Palmtr. Q. C.,' and Mr, Leith, for the' 

f 

Appellant, 

It appears from the evidence, that Ruhmut Ali Khan 
never had any beneficial right or interest in the 
property seized. He held Benamee for his Father, 
who had purchased the same with his own funds. 
It is the ordinary custom in h^dia for Fathers, 
among Mahomedans as well as Hindoos, to purchase 
and*hoI^ land in the name of their Sons and other 
members of theiv families. Such custom has been 
recognized and established in the Courts in India, 
Amanee Tewaree v. Rai Rugkoo Bun Suhai {a), 
Ohhoy Churn Mookerjee Punchanun Bose (6) / and by 
this Tribunal, in Gopeekrist Gosain v. Qungapersaud 
Gosain (c), MoUlvie Sayyud Uihur Ali v. Mussumat 
Bebee Ultaf Fatima (d), Bhowan Doss v. Sheikh 
Mahomed Hossein (e). A purchase by a lather, 


(a) 3 Ben. Sud. Dew. Rep., 363. 
(i) Marshall’s App. Ca Ben., 564. 
(0 6 Moore’s Ind. App. Cases, 53. 
(rf) AnU., p. 232. 


(/) Ante., p. 346. 



ON APPEAL FROM THE EAST INDIES. 


t 


397 


though in the name of a Sen, does not raise any neces¬ 
sary presumption of such purchase being intended as 
an advancement for his Son. 

Mr. Fields Q C., and Mr. y. D. Bell^ for the 
Respondents. 
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This is not a ca»»e of a pure Benamee conveyance. 
The Plaintiff in the plaint states his owu fraud, and.,.- 
he alleges that the transaction was to alter the suc¬ 
cession with respect to his Daui;hters, which was a 
fraudulent transaction. It is clear that a Benamee 
transaction cannot affect the succession. There is no 
evidence that the Father advanced the purchase-money 
out of his owm funds, and the onus of such payment 
being so made was upon the Plaintiff. The criteria in a 
Benamee purchase, is to know from what source the 
purchase-money came. It was held by the Courts in 
India to be a fraudulent pretence set up by the Plaintiff 
to defeat the just rights of judgment Creditors of his 
Son, and this Court will watch with extreme jealousy 
such a claim as this, made under circumstances 
so suspicious, and already decided on by the native 
Courts. The estate in question was in fact the 
property of Ruhmut Ali Khan^ who was in posses¬ 
sion, and was, therefore, liable to be taken in execu¬ 
tion as his property at the suit of the Respondents. 


The case stood over for consideration. 


Th«ir Lordships’ judgment was now delivered by 

The Right Hon. Sir JOSEPH Napier ; — 

The Nawab Rooknoodowlah, the original Appel¬ 
lant, has died pending the appeal, and is now repre- 


12th July, 
1870. 
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CASKS IN THE PRIVY COi/nCIL 

seated by .his Son, the Nawab Agimut AH Khan, 
The original Appellant will, to prevent confusion 
between them, be called the Nawab in the observa¬ 
tions of their Lordships on this case. 

This appeal is brought from a decision of the late, 
Sudder Dewanny Adawlut at Agra, affirming a decree 
of the Judge of the Zilla^ Satiarunpore, who had 
affirmed, on appeal to him, a decree of the Princi])al 
^Sudder Ameen of that place, dismissing the suit of 
the Nawab against the present Respondents. 

The Respondents, by trade Bankers, were Creditors 
of a deceased Son of the Nawab, named Ruhmut Ali 
Khan. The debt was evidenced by an instrument in* 
writing, in the usual form there, of a Bond ; but this 
instrument does not appear to have been a Mortgage 
Bond hypothecating any property of the Debtor, 
The Respondents obtained a decree in the Civil 
Court of Saharunpore for the amount of their demand 
against Ruhmut Ali Khan, who died before execution 
was had on that decree. The Respondents, after the 
death of Ruhmut^ proceeded, agreeably to the law 
and,practice of the Court, to attach the property of 
their Dhbtor, in,order to obtain payment of their 
debt. They were proceeding to bring to sale the 
property which is the subject of the present appeal, 
when the Nawab intervened in the execution proceed¬ 
ing as an Objector, claiming the whole property 
as his own absolutely, and stating, the deceased 
Ruhmut to have been merely a fictitious or Bena^ 
met holder of the property for him. The Jpdge 
of that Court, for reasons which it is unneces¬ 
sary here to state or consider, refused to* allow the 
Nawab to proceed on that objection, and referred him 
to a regular suit. The Nawab accordingly pre- 
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ferred his claim by a civil suit against the Respon¬ 
dents, viz., the original suit before referred to in the 
Court of the Principal Sjtdder Ameen of Saharunpore, 
•The properties sought to be recovered are named 
respectively Binsee and Bpkree. 

The whole contest in this suit was, whether 
Ri^hmut held these properties; Btnamee for the 
Nawab. No case was made by the ^awab that the 
Son had a postponed interest or estate in the property. 
Such a case, even if substantiated, would not have 
enabled the Nawab, as an Opponent of the sale, 
to defeat by intervention the claim of the Creditors 
wholly. The ordinary mode of conveyance, under 
such a judicial safe, viz., of ths right, title, and 
interest uf the Debtor, would have enabled the 
Creciitois to realize their debt, or some portion of it, 
by a sale of the interest, whatever it might prove 
to be. The Nawab instituted no suit to protect any 
alleged life interest in himself against a title derived 
under the judicial sale. The Court, therefore, had 
in the Nawab's suit simply to decide, whether he'had 
proved his Son, Ruhmut, to have be^, from the time 
of the conveyance to Ruhmut until the death of the 
latter, a Bemmee holder of these properties for the 
Nawab. 

The* title *to Bhensee was one derived originally 
by mortgage. The Owner, Wuzeer Ali mortgaged 
this, with fifteen other mouzahs, to one Bhuwanee 
Ptriiiad, for a certain sum, which, by a second advance 
and charge, amounted to Rs. . 26,400; Bhuwanee 
Perskad, as the Nawab alleged, sub-mortgaged 
the whole sixteen Mouzahs to him for the same 
sum, and he, according to his statement, had the 
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conveyance taken Benamee, in the name of two of 

AWA9 

AziMOT his infant Sons, of whom Ruhmut was one. The 
Ali JChan other of these two Sons died»young; on his death, the 

Hvrdwarbk Nawah^ who was his heir, substituted another Son.' 

Mull. 

This Son died young, unmarried, and without issue; 
his Father was his sole heir. The interest, there- 
fore, of Ruhmut^ if real, was to a moiety of this share 
of Bhenste originally conveyed to the two Sons. The 
title to Bahree was by conveyance, as upon an ordinary 
purchase, for a money consideration, and the convey- 
ance was in the name of Ruhmut. Some contest has 

• 

been made about the real facts of this purchase, and 
the Respondents deny .that it was, what it purports to 
have been, a purchase at all; but in the view which 
their Lordships take of this case, it will be unneces¬ 
sary to advert farther to this head of contention, or to 
distinguish further between the titles of the respective 
properties, since the explanation of the Nawab as to 
the reasons for the conveyance to his Sons applies 
alike to both properties. 

Tile case made by the Nawab at the hearing of 
this appeal before’their Lordships was, that the funds 
which purchased both properties were exclusively the 
funds of the Nawab ; that a legal presumption thence 
arose that the proprietary right was the NawaRs, and 
that the Respondents, who have no better title than 
that of Ruhmut, have not rebutted this presumption. 

The Counsel for the Nawab relied on the case of 
Oopetkrist Gosain v. Gungapersaud Gosatn (6 Moore's 
Ind. App. Cases, 53), which they .contended had been 
disregarded in the decision of this case in the Courts 
below. 

Had ti:is appeared to their Lordships to have been 
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BO, they must necessarily have recominendeJ to Her 
Majesty to reverse the decisions under appeal, since 
the law as to Benantee conveyances taken by a Father 
in the name of a Son, whether in Hindoo or Mahome- 
dan families, shoiild be considered in all Courts in 
India as codclusiv el^ settled by that decision. 

It becomes necessary, therefore, to see what were 
the real grounds of the decision in the Court of the 
Principal Sudder Ameen. It appears to their Lord- 
ships that that Judge found as a fa< t, that the Nawab 
purchased the property with his own funds ; a conclu¬ 
sion which, on the evidence before him, and in the 
absence of all evidence of property at that time in 
the Sons, their Lordships think a reasonable and 
proper conclusion. "Had this fact received no other 
addition than that the conveyance was taken in the 
names of the Nawab*s Sons, the case would have 
fallen within that of Gopeekrist Gosain v. Gungaper- 
saud Gosain (6 Moore's Ind. App. Cases, 53), and 
the argument for the Appellant must have prevailed 
with their Lordships, but the Principal Sudder Ameen 
remarks, and relies on a very important addition*to 
these facts, in the Nawab's own esplanatioii of the 
cause of the conveyance to his Sons: the Court 
thence inferred that a motive existed for it in the 
state of his family, the existence of Daughters, and 
his desire, as^expressed, to vary the rule of succession 
between Sons and Daughters in his family. The 
Sudder Dewanny Adawlut also, in their judgment, 
rely on these additional facts. 

If the. conveyance to the Sons was designed to 
produce an effect thereafter, by changing the amount 
of shares of the whole property on a succession 
between Sons and Daughters, it could not be designed 
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as a mere naked Benamee conveyance, because, as 
Mr. hell correctly observed, a mere Benamee con¬ 
veyance would in no way effect such succession. 
But if, as the Nawab represented the 

transaction, it was designed to affect the Daughter’^ 
claims, or interests, it could only so operate* as a 
real tra’usaction; that is, by a conveyance of interest 

to the Sons. It is itnmaterial in this case to con- 

% 

sider, whether the legal effect of the arrangement 
M'ould be to confer a resulting life estate on the 
Nawab or not, since the only contest made in the 
suit was, w'helher it was an absolute Benamee transac¬ 
tion. The case admitted, certainly, of being viewed 
thus, that the conveyances were merely colourable, 
to be treated as real should it become necessary to 
defeat a Daughter's claim, but fictitious as between 
Father and Sons, It is to be observed, however, 
that this view of the case was not presented to the 
Judge; and if it had been so presented, the Judge 
would have been justified in declining to act on such 
an allegation of fraud against Creditors of the Son 
made after the Son’s decease in favour of the Father, 
alleging his own fraud. Their Lordships, therefore, 
think that the Principal Sudder Ameen was justified 
in regarding the whole evidence before him as not 
sufficient to establish the case of Benamee owner¬ 
ship, which the Nawab advanced. As the decision 
under review docs not appear to conflict with any 
rule of law, as the question decided is one of fact, 
as the decision is sustained by sufficient evidence 
and establishes the claim of [Creditors against pro- 
perty of which their Debtor was allowed for many 
years to have, at least, the ostensible ownership, it is 
,cme which their Lordships would not disturb, unless 
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it were clearly shown to be wrong. It is the duty of 
a Court of Justice in such a case to put the Objector 
to the rights of Creditors founded on apparent 
ownership to strict proof of his objection ; he must 

recovejr, if §it ail,V>n the case that he asserts. It 

would be easy, if sftch vi|;ilance and jealousy were 
not exhibited, for a family to place the family pro> 

pcrty out of reach of Creditors. If the Father 

became. indebtcil, the titular right would be then 
stated to have conveyed the real interest; but if 
the Son were indebted, then the claim would take 
this form to which this suit is adapted. Views of 
these dangers to the rights»of Creditors seems to have 
been present to the Courts below ; and in the present 
case their Lordships are unable to see that jealousy 
of a probable Iraud has induced an incorrect estimate 
of the evidence. Their Lordships will, therefore, 
humbly advise Her Majesty that this appeal should 
be dismissed with costst 
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AND 


JowAiiiR Sing and otliers 


4 

Respondents^ 


On appeal from the Sadder Dewanny Adawlut of 
North-Western Provinces, Agra. 

f 

The appeal in this case was brought Jrom the de¬ 
cree of the late Sadder Dewanny Adawlut at Agra, 
which affirm*d a previous decree of the Judge of Ztllak 

those decrees were made was 
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Principles Purchasers of the same Mortgagor’s interest in 

JhTnTorJgage ^ti^er Alouzah^s, namely, Jeetpore and Rookunpore, 
and a fourth share of Mouzah Chundharee, and 
other Mouiahi, all comprised in the same Mortgage 
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resistance to the deinand. interest, does not apply to a case in 

Such a rule, with resp under a usufructuary mortgage is not 

which a Mortgagee in t resisting a claim for redemption and 

a party suing for the money, but resisnng * 
aettlement of the account. 
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Deed, and ^purchased by the Appellant ; who, in 
consequence,^ contended that the whole proprietary 
right and interest of the original Mortgagor was now’ 
vested injhim. ^ 

The object oTi the suit was for a decree of redemp¬ 
tion and possessioti of it!ie above three Moitgahs, and 
a fourth of another Mouzah. 

The material facts and the nature of the proceed¬ 
ings, together, with the grounds of argument urged 
on the appeal, appear in their Lordships’ judgment. 

As the Respondents did not appear, the appeal was 
heard ex parte. 
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Sir /?. Palmer^ Q.C.‘, and Mr.' Leith, for the 
Appellant. 


Judgment having been reserved, was now delivered 

by 


tsth July, 
1870. 


The Right Hon. Sir James W.CoLvri.E:— 


The original Appellant in this case was, ^in *AprU^ 
1846, the Mortgagee of an estate comprising sixteen 
different Movtahs, and known as Talook Bhainsee* 
This estate had been originally mortgaged (it is said 
by way of usufructuary mortgage) by its then Owner, 
VuzSer Ali for Rs. 26,400. to one Bhownny Pershad, 
who may be taken to have transf^'rred, in 1823 or 
1823, this interest as Mortgage to the Appellant. 
FifVther sums, amounting to Rs. 15.700 in all, were 
afterwa!*ds advanced by the Appellant on the security 
of the estate, upon terms which will be afterwards ^ 
considered. In 1839 the representatives of the 
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Mortgagor brought a redemplion suit, which was 
fii'ally dismissed by the Siidder Court of the North- 
West Provinces on the 1 st of1843, by a de¬ 
cree, which is one of the exhibits in this cause. On 
the 8th of Aprilf 1846, the estate >vas sold, subject 
to the mortgage, under process 'of execution, in satis-. 
faction of decrees against the original Mortgagor or 
fns representatives. It was sold in different parcels. 
One Moutah {Jlosseinpore'\ was purchased by Jowahir 
Sinffh, and the four other persons who, with him, 
are the Plaintiffs in this cause ; Mousah Jeetpore 
was purchased by Buhal S'ngh and Dustee Ram j 
Mouzah Rookunpore by Hoseln AH Khan and two 
other person.^ ; and one-fourth cf Mouzah Chundharee 
by Mussnmat Imamce Begum. The residue of the 
estate was purchased by the Appellant ; and the 
result of the sale was, consequently, that whilst he 
retained the rights of Mortgagee over the whole 
property, he became the Owner of the equity of re¬ 
demption in tw'elve and three-quarters of the sixteen 
Mouzahs of W'hich it was composed- 

In 1862 the Plaintiffs, as.the Owners of the equity 
of redemption in Mouzah Hosseinpore, brought a suit 
against the Appellant for the .redemption of their 
Mouzah on payment of Rs. 4,737. 7a., which they 
alleged to be the rateable .•share of the mortgage debt 
payable by them. The suit was tried first by" the 
Principal Sudder AmeeUy and afterwards, on appeal, by 
the Zillah Judge. The latter held, that the Plaintiffs 
were entitled to redeenijl their Mouzak'.on payment of 
an additional sum of Rs. 1,212.'[13a. But his' decision 
was reversed, and his suit finally dismissed by the 
Sudder Court on special appeal on the Jpth of Aprils 
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1864, principally, if not wholly, on the ground, that 
the Purchasers of the Other three parcels of land 
should have been m ide parties, and that the Plaintiffs 
should at least have oftered to redeem those parcel.^, 
by paying tliei^ proportionate part of the mortgage 
debt attnbutal)le*|to th|ni. The decree affirmed the 
principle established by a previous case in the Court, 
tiiat the Plaintiffs were at liberty to redeem theif' 
Mouzah without bringing into Court that portion 
of the mortgage debt which was attributable to the 
MousahSf wherein the equity of redemption had been 
purchased by the Mortgagee. 

On the 22nd of Lle.cember^ 1864, the Plaintiffs 
instituted their present suit. It waa framed in the 
manner indicated by the last-stated decree. The 
Purchaser of the parcels other than those purchased 
by the Appellant or the Plaintiffs, were made parties 
on the record; and the Plaintiffs, having paid into 
Court a sum which they alleged to he. snificient to 
cover the proporhon of the mortgage debt attribut¬ 
able to those parcels, as well as to their own village, 
claimed absolutely to redeem the latter, and to re¬ 
cover possession of that and the three other parcels, 
with mesne profits, from the da’^e of the institution of 
the suit. I'his suit, like the former one, was tried in 
the first instance by the Principal Sudder Amecn^ 
who decreed in favour of the Plaintiffs ; and his de¬ 
cision was affiiraed on regular appeal by the Zillah 
Judge, and aliervvards 011 special appeal by the Sudder 
Devmnny Adawlnt at Agra. The present appeal, 
which has been li'-ard cx p»rtc, is against these 
decrees. 

The Appellant, does not, as their Lord«h ps under- 
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stand, contest the proposition of the Plaintiffs, as 
purchasers of the equity of redemption in a portion of 
the mortgaged premises, are entitled to redeem that 
portion on payment of some proportion of the mort* 
gage debt. His objections to the (Jecrees may be 
divivied into .three classes:—f^irst, ^ibjections to the 
mode in which the rateable share of the debt pay- 
'-cble in respect of Hosseinpore has been calculated,; 
secondly, objections to the mode in which the gross 
amount of the mortgage debt to be apportioned ^has 
been ascertained ; and, thirdly, to the mode in which 
the decrees deal with the villages whereof the equity 
of redemption belongs, or is .alleged to belong, to the 
other Delendants on the record. 

Under the first head of objection it was strongly 
argued, that the principle upon which the debt was 
apportioned amongst the different villages was erro¬ 
neous ; that the apportionment should have been 
made according to the actual and ascertained values 
of the several Mousahs^ and' not (according to the 
amount of revenue assessed on and payable in respect 
of such Mouzalis to Government. 

Their Lordahips do not deny that there is some 
force in this objection. 

The proportion of the debt chargeable on such 
village ought 10 vary according to the actual value of 
the village; and the amount of Gnvernhient revenue 
assessed on a village may not. always be a correct 
criterion of its actual value. 

On the other hand, there might be a diffirifHy in 
applying the principle contended lor by the Appellant 
to cases in which the amount payable by a Mortgagof 
se.tking to rtdetm, is not ascertained, as in thia Coua- 
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by inquiry and account, but must be calculated 
and tendered or brought into Court hy him before 
the commencement of the suit. Their Lordships, 
however, do not feel called upon to affirm the correct¬ 
ness .of tlip prinoule adopted in the Courts below, 
or to give any opini^ whil:h may have the effect of 
sanctioning its adoption in other cases, because they 
are*clearly of opinion, that the objection is not one 
which this Appellant is now entitled to take. They 
cannot find any trace of its having been taken in the 
Courts below. The written statement of the Appel¬ 
lant does not raise the question. On the contrary, 
he seems, in coming to the”conclusion, that Rs. 27,387. 
6a. 6p. was the amount which the Plaintiffs ought to 
have brought into Court to have adopted the same 
principle of apportionment, as will be seen by referring 
to his own petition and the account annexed thereto; 
though the latter account ^claims something more than 
the Rs. 27,387. 6a. 6p. as the sum payable in respect 
of all the four villages. 

It is questionable, whether the Appellant hasjost 
anything by reason of the principle of ap{>ortion- 
ment of which he now complains; but it is certain 
that by yielding to the objection now for the first 
time taken, and re-opening the whole account, their 
Lordships would do great injustice to the Respon¬ 
dents, jtnd m*ake a very dangerous precedent. 

It is true that the Appellant’s written statement 
did object to the particular application of the prin¬ 
ciple, on the ground that the revenue assessed on 
Hosseinpore was taken at somewhat less than its 
real amount; and contended that consequently the 
amount brought into Court by the Plaintiffs was less 
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by a few rupees than even on their calculation it 
ought to have been. But this objection does not 
seem to have been pressed in the Courts below— 
certainly not in the two appellate Courts. And 
their Lordships are of opinion, th'^ the decrees, if 
otherwise correct, ought not to be'^ disturbed on that 
ground. 

’ The next question is, whether the gross amonni 
of the debt to be apportioned has been correctly 
ascertained in the Courts below. Mr, Leith, in the 
course of his argument, remarked strongly on the 
scantiness of the evidence, on which those Courts 
have proceeded. It is, however, to be observed, that 
for this and any consequences that may have followed 
from it, the Appellant is chiefly responsible. 

The Plaintiffs are mere Purchasers of the equity 
of redemption in a portion of the estate at an execu¬ 
tion sale, and are not likely to have a single docu¬ 
ment relating to it, except the Bill of sale ul their 
particular village. On the other band, almost every 
document of title relating to the property or to the 
mortgage debt incurred upon it, is presumably in the 
possession or power of the Appellant, who has been 
in actual possession of the estate since 1823. In 
truth, both the parties and the Courts have been 
content to proceed upon certain findings in the 
decree of the ist of August, 1843, which dismissed 
the redemption suit of the representatives of the 
original Mortgagor. On these findings it has been 
taken proved that the principal money secured by 
the mortgage amounts to Rs. 42,100, and that that 
sum consists of Rs. 26,400, advanced in two sums on 
two different occasions to Vuaeer Alh upon usufruc- 
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tuary mortgages of the property, of a sum of Rs."5jOoo, 
advanced to his representatives, and bearing no in¬ 
terest on condition of their agreeing not to sue for 
redemption for twenty years, and of a number of 
different sums Wvaiiced to several of those repre¬ 
sentatives on lhe|r respective bonds at interest, and 
aggregating to Rs. 10,700. These were all held, by 
the decree of the rstot August, 1843, to be chargeck 
on the estate; and the suit in which that decree was 
made was dismissed, on the ground that the Plaintiffs 
had not tendered or deposited a sum sufficient to 
^cover those charges. 

The following is ithe, manner in which the Courts 
below have dealt with the questions lof interest on 
these items. They have treated the interest on the 
Rs. 26,400 as satisfied by the rents and proF.ts of the 
property of which the mortgagee has been in posses¬ 
sion, no account of those rents and profits having 
been required Irom or rendered by the Mortgagee. 
They have |held tthat no interest ran upon the 
Rs. 5,000; and that, under section 5 of JBtn. Reg. 
XXXIV. of 1803, no larger sum could be recovered 
in respect of interest on the Rs.* 10,700, than the 
amount of the principal. The result of taking the 
account would be to make the whole mortgage 
debt apportionable amongst the different villages, 
Rs. 52,800. • 

The original contention, however, of the Appel¬ 
lant, seems to have been this:—He treated the 
decree of ist of August, 1843, as having con¬ 
clusively determined, as between* the Mortgagors and 
the Mortgagee, that the mortgage debt from that date 
was to be taken to be Rs. 42,100, carrying interest 
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at the rate of twelve per cent* per annum. He" 
calculated the amount of such interest for twenty* 
one years and some months at Rs. 1,08,093. 12a., and 
insisted that the amount due op the mortgage at the 
date of the commencement of this s'«it must be taken 
to be Rs. 150,193. 12a., of whic’t the proportion 
attributable to Hosseinpore and the other premises 
sought to be redeemed was Rs 27,387. 6a.. 6p. 
This mode of calculation, which does not give credit 
for one rupee in respect of the rents and profits 
realized from the property during more than twenty- 
one years is obviously erroneous. 

Moreover, the whole aigument is based upon a 
misconception of the nature and effect of the decree 
of the 1st of August^ 1843. That decree, in fact| 
did nothing but dismiss the then pending suit for 
redemption, on the ground that the full and entire 
amount of the mortgage money had not been 
deposited (the sums tendered being only Rs. 26,400, 
and Rs. 400). According to the course and 
practice of the Court in India^ the only point to be 
determined in such a suit is whether the mortgage 
debt has been fully satisfied after taking into account 
the sum tendered or deposited; nor is the finding of 
any particular amount as still due conclusive against 
the Mortgagee in a subsequent suit. But in truth, 
this decree, after dismissing the suit, merely said that 
' the Plaintiffs would not be entitled to redeem until 
they should liquidate the whole of the money due to 
the Appellant, both on account of the past aqd the 
present according to the conditions set out in the 
various deeds. If, tfierefore, according to the terms 
of the original contract no interest was to run upoa 
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the Rs. 3,000, this decree wouH not convert thnt loan 
into a loan bearing interest. Nor would it alter the 
rights or liabilities of the parties in respect of the 
>other sums which madejip the Rs. 42,100. 

•» The questiorvnow under consideration, viz., the 
amount oP the wrlole mortgage debt to be apportioned 
between the different motiaahs^ may be treated with¬ 
out reference to apportionment, and as if it arose^ 
between a sole Mortgagor and the Mortgagee. It is 
also to be considered with reference both to the suffi¬ 
ciency of the tender or deposit, and to the actual sum 
payable on redemption. 

' It was clearly not ne’cessary for the Mortgagor to 
deposit anything by way of interest on tjlie Rs. .36,400 
if, as seems to be assumed, that sum was secured by 
usufructuary mortgages. He had a right to assume, 
until the contrary was shown, by taking an account, 
that that interest was covered by the rents and profits. 
Again he was under no obligation to deposit any¬ 
thing in respect of^the Rs. 5,000, if no interest was 
chargeable on that loan. The question of sufficiency 
is, therefore, reduced to this: Was he or wa# he 
not justified in the assumption that the Mortgagee 
was not entitle^ to recover by way of interest 
on the Rs. 10,700 more than the principal, and 
in limiting the deposit in respect of interest to that 
sum, 

The contracts on which this liability arose were 
entered into long before the passing of Act. No. 
XXyjII. of 1855, and fall within the rule 

enacted ^y the 5th section of Regulation XXXIV. of 
1803. The contention on the part of the Appellant 
is, that they are taken out of the scope of that rule 
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by the application of Construction No. 359, to the 
'acts of this case, and in particular tu the two former 
suits for redemption which were dismissed by the 
decrees of the ist of August^ 1843, and the 29th of 
Aprils 1864. Their Lordships a^e, however, of" 
opinion, that the Courts below l^ve correctly held 
that the Construction in question does not apply to 
this case. The effect of it is, that when the Creditor 
sues for his principal and interest (the latter being 
equal or more than equal at the time of the com¬ 
mencement of the suit to the amount of principal), 
he is not debarred from charging subsequent interest 
for the period during which he is kept out of his 
money by his Debtor’s resistance of the demand. 
Neither the rule nor the reason of the rule seem to 
their Lordships to apply to a case in which a Mort¬ 
gagee in possession is not a party suing for the 
money, but the party resisting by every means in his 
power a claim to redemption, and the final settlement 
of the account. t 

Their Lordships are, therefore, of opinion, that the 
sum'tob^ apportioned between the different villages 
has for the purposes of deposit been correctly taken 
to be Rs. 52,800. 

With respect to the final adjustment of the account, 
their Lordships have to observe, that if the suit had 
been conducted in the ordinary way, the Mortgagee 
must have accounted for the rents and profits received 
by him whilst in possession. The result of such an 
account would not improbably have been conside'iably 
in favour of the Mortgagor, who does not, however, 
complain that it has not been taken. But, however 
that may be, the Mortgagee, whos^ duty it was to 
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vender such an account, who has the best means ot 
knowing what world be the result of such an account, 
if taken, and who does not suggest that he has been 
prejudiced by the omissfon to take it, cannot be heard 
*to cpmplajin of ’l^ese decrees in so far as they treat 
the interest on tm Rs. 126, too as satisfied by the 
rents and profits. And what has been already stated 
shows that in their Lordships’ opinion he is not * 
entitled to claim any interest in respect of the 
Rs. 5,000, or interest on the Rs. to.700 in excess uf 
the principal. 

, The remaining question, is, w'hat upon the facts 
found by the Courts below ought to have been their 
decree ? The Appellant now complains that the 
Plaintiffs have been allowed to redeem as agerinst 
him the villages other than their own village of 
Hosseinpore^ i.e., to put themselves in his shoes at 
Mortgagee in respect of these villages; and further, 
that the decree was wrong in refusing to treat him 
as the Owner under a subsequent purchase of three^ 
fourths of Rookunpore. 

The first objection does not come with a good 
grace from the Appellant, who defeated the Plain^ 
tiffs’ former suit on the ground that they had not 
offered to redeem the villages in question, and who 
in this very suit has included in his calculation of the 
[ amount* which, as he alleged, ought to have (been 
brought into Court the shares of the mortgage debt 
which he said were chargeable on those villages. 
The Courts below, however, seem to their Lordships 
to have liAistaken the effect of Hhe former derision 
of the Sudder Court. It merely ruled that the Plain¬ 
tiffs were bound offer to redeem the villages in 
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question, it did not rule that they were en titled to 
do so, or to acquire the interest of the Mortgagee 
in them against his will. It is unnecessary to 
determine in this suit, whether in the peculiar 
circumstances of this case the fp^ner proposition 
is correct. Their Lordships are opinion, that 
the latter cannot be supported. They think that 
Appellant, if desirous of retaining possession of 
these villages as Mortgagee, is entitled to do so 
against the Plaintiffs, whose right in that case is 
limited to the redemption and recovery of their 
village of Hosseinporey upon payment of so much 
of the Sum deposited in Court as represents the 
portion of the mortgage debt chargiiable on that 
village. On this view of the case it is unnecessary 
to consider, whether the Appellant had or had not 
given sufficient evidence of his alleged purchase 
of three-fourths of the equity of redemption in 
Rookunpore. 

Their Lordships are nevertheless,* of opinion, that 
the Appellant was properly condemned in the costs 
of the suit, and ought not, any variation in the 
decree notwithstanding, to be relieved from them. 
His defence in the former suit, which is inconsistent 
w’ilh his present contention, defeated that suit, 
rendered the present suit necessary, and invited 
the claim on the part of the Plaiiitififs which he 
now resists. In this suit he ought at the earliest 
stage to have submitted to the redemption of 
Hosseinpore alone on payment of that portion of 
the sura deposited wtliich represented the debt .due 
in respect of that village. Instead of doing so, he 
raised issues touching tlie sufficiency of the deposit, 
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which have been detefmined against him. It is the 
course of practice in India that the costs of this 
kind of suit follow the result of the finding on such 
an issue and are not, as in an English redemption 
suit, added to the mortgage debt. And their Lord- 
ships are of oj^inion, that this rule has in the 
present ca§e, bee^ most properly applied to a Mort¬ 
gagee who has so I(^g, anltl by so many expedients, 
inequitably and vexatiously resisted the right of 
recfcmption. Their Lordships will, therefore, if the 
Appellant desires it, humbly recommend to Her 
Majesty Jthat the decree of the Principal Sudder 
Atneen been varied by declaring that the Appellant 
is entitled to receive Ra. 5,947. la., part of the 
Rs.,9,654,'Jdeposit, and that the balance < of that sum 
be returned to the. Plaintiffs ; and that the Plaintiffs 
are entitled to redeem and recover possession of the 
village of Hosseinpore with mesne profits, from the 
date of the commencement of this suit until the date. 
of the delivery of possession ; and that the Appellant 
should pay his own and the Plaintiffs’ costs in the 
Court hrlow'. The Plaintiffs' have not appeared on 
this appeal, and their Lordships give no costs of^the 
appeal. * * 

By an Order in Coundl, dated the 24th of October^ 
1870, it was ordered, that the decree of the Principal 
Sudder Ameen of Zillah Saharunpore, of the 13th 
of Aprils 1865, be varied by declaring that the 

Appellant was entitled to receive Rs. 5 947. la., part 
of the Rs. 9,654, deposit, and that the balance of 
that ^tim be returnf'd to the Plaintiffs; and that 
the Plaintiffs are entitled to redeem and recover 
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po$4ession of the village of Jffosseinpore, with mesiili 
profits, from the date 4Df this suit until the date ol 
the delivery ot possession, and that the Appellants 
should pay his own and the Plaintiffs’ costs m the 
Court below. 
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On appeal from the Hi^h Court at Fort William^ « 

' in Bengal^ 

The question in this appeal was the ri^ht tp tife 4 fi, 
possession of certain mehals in tlie* Collectorates ^sth Jnne, 
of Zillah Rajshahye • and Zillah Bograh, of which 
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the particulars were set forth in the plaint in the 
Court below, and which c6nsisted of, first, the en¬ 
tirety of a property called fiehee Samashpara ; 
secondly, a (i^-annas slfare fit an estate called 
Goakhara ; and, thirdly, an ^-annas share of an estate 
called Tuppah Arungnuggur. 

These properties were claimed by the Respondents 
under a Hibbanamah, or Deed of g ft, executed in 
their favour on the 'and of the month Srabun, in the 
year 1263 B. E. (i8th of July, 1856), by Mtrnomoye 
Dehia, the uterine Sister cf the Respondents. 

Mirnomoye Debia was the Widow of one Kally Kant 
Lahone, who died in the year 1855, having, by his 
Will, made, in effect, a general devise of his property, 
subject to certain charges which he specified in his 
Will, to Mirnomoye Debia for her life, with remainder 
to Saroda Pershad Lahoree^ his adopted Son. 

The Appellant claimed as the heir-at-law of 
^Saroda Pershad Lahoree, and contended, that the 
cstdtes in dispute were not the absolute property of 
Mirnomoye Debia, but were a portion of the estate of 
Kally Kant Lahoree, and became subject to certain 
limitations contained in his Will, and consequently, 
passed on the death of Mirnomoye Debia to Sarodt^ 
Pershad Lahoree. 

The Respondents insisted, that the whole of the 
property in dispute was purchased by Mirnomoye 
Dehia with her own separate moneys {Stridhun) ; that 
the conveyance was made in her name, and remained, 
her property down to the date of the Hibbanamak. 

The suit was brought in the Court of Zillah Raj* 
shahye, by the Respondents, claiming, under tlhi' 
above Hibb&namah, against the Appellant, for ptoses*. 
von of the three mehalSf 

i 
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After hearing evidence, the nature of which is 
stated in their Lordshjps'judgment, Mr. C. S. Belli, 
the Judge the Civil Court of 7 .Hlah Rafshahye, by 
his judgment, dlted the i6th ol April, 1862, decreed 
the Respondents possession, with costs. 

^ Tbe Appellant appealed to the High Court at Cal¬ 
cutta, within Court, consisting of Messrs. L. S. JachUn 
and E. P. Levinge, affirmed the decree of the Civil 
Court of Zillah Rajshahye. The material part of the 
judgment of the High Court was in these terms :— 
“Reviewing the evidence adduced oivthe part of the 
Plaintiffs to prove tRe execution 6f this Deed, its 
registry, and the execution of the different documents 
to effect the registry, the evidence of the declaration 
made by the Widow to a respectable Witness (a 
Pundit named Gohind Kant) that she had so disposed 
of her estates; the fact of possession of the land being 
made over to the Plaintiffs in the Lady’s lifetime, not 
being denied by the Defendants, and the object of her 
bounty being her own Sisters (or, taking the Defen¬ 
dant's view of the object of the^ Deed of t;ift, namely, 
in trust for her Brothers) we are obliged to come to 
the conclusion, on the evidence, adduced that the 
Deed was the voluntary act of Mirnomoye Dehia, and 
th^t the validity of the Deed is established.” 

The appeal was from this decree, and was ar¬ 
gued by 

Sir R. Palmer, Q.C., and Mr. Leith, for the 
Appellant, and « 

Mr. Field, Q.C., and' Mr. H. A. Giffard, 
the Respondents. 

The point raised on appeal weie 
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First, whether, as a fact, the estates were pi^hased 
by the Widow, Mirnomoye Debta, out of moneys 
constituting her or peculiar estate, or were 

held by her Benamee for her Ilusba^id Upon this 
point, Gopeekrnt Gosatn \ ^ Gun^pei saud Gosain 
(fl) was cited , and, 

Second, as the foctuni of the Htbhanamahy whether 
it was (i) executed by Mtrnomove Debw, or (2), if 
so executed by her, whether she, being a putdah 
W’oman, and from illness in an unfit state to execute 
such an instrument, it was obtained by fraud 
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Their Lordships reserved judgment, which was 
now delivetti^d l^iy 

The Right Hon Sir jAMhS W Colvile — 

The Appellant in this case is the heir-at-law of 
Saroda Pershad Lahoree^ who was the adopted Son and 
heir of Rally Kant Lahoree The Respondents are the 
Sisters of Mirnomoye DebiOy decea'^ed, who was the 
Widow of Rally Kant Lahoree The suit which has 
l^iven rise to this appeal was in the nature of an action 
«^jfictment brought by the Respondents, claiming 
un^||L a Deed of gift from Mirnomoye to recover 
froni’^he Appellant three several parcels of land. 
Their case was that the^e lands, which, on three 
*4iff^rent occasions, had unquestionably been pur¬ 
chased in the nai^e of Mirnomoye^ were part ©f her 
Stridhnn, or peculiar property ; that she had, ther^- 
jiowfrr 6f disposing of them; and had 
allj^jfcercised thac power by the Deed of gift 
The ease"or the Appellant was, that the 
thorugh purchased in the name /jf Mirnomoye, 

jiflfbMoore h Ind App. Cases, 
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were purchased by Kally Kant Lahoree With his own 
funds in the name of his Wife, and formed part of his 
estate, in which, under his Will, she had dnly a life in¬ 
terest ; %nd, further, that the alleged Deed o\ gift was 
either a forgery, or, having been procured from Mirno- 
move by the f^’ud and contrivance of her Brothers, 
was’ not *an effei^'^ual disposiiion of the property. It , 
lay, therefore, upon the Rebpondents, who were seeking 
tp disturb the possession of the Appellant, to establish^ 
both that the property was the Stf tdhun o{ Mtt no- 
moye, and that she had effectually conveyed it by 
this (Deed of gift If either of tlube issues be 
deteimined against them, it follows that, on the 

death 'of Mtrnomoyc, the title to the lanids in question 
passed to Sutoda Pershad Lahoree^ who was the heir- 
at-law of both hR adoptive Father and his adoptive 
Mother; and that the Appellant as his heir is 
entitled retain ^possession of them. Both issues 
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were, however, determined, first by the Ztllah Court, 
and afterwards, on appeal, iby the High Court, in 
favour of the Re^^pondents; and the present appeal 
is against those decisions 

Their Lordships are of opinion that*, uijion the 
evidence before them, tliey ought *not to disturb the 

« 

^finding of the Courts below upon the first of these 
questions. They do not adopt all the reasons 
assigned by either Court for coming to thib conclu¬ 
sion. yiiey .desire to state in particular that they 
are not satisfied that the 20th and Ast sections of 
Act, No. I of 1845, raise a presumption of law fatal t<J 
the case of Benamee purchase‘set up*by ^le Appel-, 
lant; and, they observe that this objection, if welf 
founded, would at most apply only to one of the 
three parcels of l^nd in dispute {^Soma^hpara) \ anO* 
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not, at is stated by the learned Judges of the High 
Court, *' to all the denominations of lands claimed by 
the Defendants.’** They find, however, that Mirnomoye 
had certainly some Stridhun, They find that Rally 
Kant Lahoree in his lifetime solemnly and deliberately 
admitted that these purchases were made out of her 
funds, and for her benefit, as well '?is in her name, 
The evidence no doubt failC to Ihow satisfactorily 
that her peculiar funds amounted to a sum which 
would cover all the purchases which she is said to 
have made. But it cannot be said conclusively to 
prove the contrary. 

Again, though the extracts from Rally Kant Lahoree'^, 
Books afford some evidence in support of the allega¬ 
tion that these parcha<tes were made out of his funds, 
and were, therefore, presumably token Benamee for 
him, they are not absolutely conclusive. 'Their Lord- 
ships are unable to say how the separate funds of this 
Husoand and Wife may have been intermixed by 
them. We know by his own statement that he did 
on one occasion take and employ Rs. 8,000, belonging 
to her. It seems, therefore, to their Lordships, that 
this evidence cannot fairly be taken to outweigh the 
positive admission of Rally Rant Lahoree himself. It 
is argued, however, that credit is not to be given to 
those admissions, because they may be assumed to 
have been made falsely, with the object of defeating 
the claim of the present Appellant to share in the self- 
acquired property of Rally Rant Lahoree, infcluding 
these parcels of land. But looking to the remarkably 
fair and open character of the pleadings in which the 
statements in question were made, and considering that 
the' defence of Rally Rant Lahoree (a defence which 
proved successful) was that the Plaintiff in that suit 
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(the present Appellant) was not eatitled to share in 
any part of his self-acquired property, whether held 
Benamee or otherwise; and that those pleadings 
admitted that some of the purchases then in question 
had been taken Benamee ; their Lordships feel that 
they woqld not warranted by the evidence before 
them in imputing to K^lly Kant Lahoree that he had 
been guilty in a judicial proceeding of deliberate false^ 
Rood. It is, therefore, unnecessary to consider how far^ 
a Court of Justice is at liberty to disregard ‘admissions 
so made, in favour or for the benefit of a person, 
claiming as the heir of him by whom they were 
made, • 

Assuming, then, that the Courts below have 
correctly found that the property in question was 
the Stridhun of Mirnomoye^ their Lordships have to 
consider, whether the Respondents have established 
that the Deed of gift was, under the circumstances 
of its execution, a valid disposition of it in their 
favour. 

It cannot be said that this issue has been fully or 
satisfactorily tried in the Courts below. It ^ does 
not appear on the record, whether there Vas any, 
formal settlement of the issues ; or, if there was any, 
in what terms this particular issue was framed. The 
statement of the Zillah Judge, that the conveyance 
by Mirnomoye to her Sisters is not denied by the 
Defendant, implies either that he mistook the effect 
of the Defendant’s written statement, which unques¬ 
tionably disputed the validity of the Deed, or that 
he Sever addressed his mind to try an issue on which 
nevertheless both sides had pftit in a considerable 
amount of evidence. The appellate Court observed 
on this part of t||te case, that the Judge below had 
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apparently, by inadvertence, taken for granted that 
the conveyance was not denied, and had passed no 
opinion, except inferentially, on its validity. But 
instead of sending the cause back for the trial of 
the issue on which the Court of first Instance had 
thus failed to pass any satisfactory ^ judgment, ^the 
learned Judges of the Hi^h C(^urt proceeded to 
dispose of it on the evidence which had been taken 
•in the Court below. It follows, therefore, that the 
only Court which has really tried the question was 
equally with their Lordships under the disadvantage 
of having to determine it on the written depositions, 
and without an opportunity of seeing the Witnesses, 
What are the undisputed facts of the transaction ? 
About the end of May, 1856, Mirnomoye, labouring 
under the disease of which she died, left her House 
in Rafshahye, and went, for the sake of medical advice, 
to Shoyabad, near Moorshedabad, vvluuc she took up 
her residence in the House of the l^unditj Gobind 
Kant, She was accompanied by her Sisters (the De¬ 
fendants), her Dewan, Krishonath Sannyal, and other 
servants. Early in the following yuly, her Brothers, 
Ram*Krlstno Chowdry and Doorgadoss Chowdry, came 
to her from Rajshahye. The Hibba, or Deed of gift, 
bears date the 16th, and was ' produced for registra¬ 
tion on the i8th, and actually registered on the 19th 
of July, 1856, under a Mookternamah, purporting to 
have been executed by her contemporaneously with it. 
Early in At^gust, 1856, other Mookternamahs, and 
a petition purporting to have been also executed by 
Mirnomoye, were produced ; the first in the Cbllcc- 
torates of Rajshahye and Bogra, the last in the Court 
of the Judge of Zillah Rajshahye, Their object was to 
give publicity to the Ihbba, and to cause the pro- 
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perties comprised in it to be transferred in the Books 1870. 

of the Collector into the names of the Respondents. Gerrsh 

The Zillah au^Jioritic.s required (hat these documents Chunder 
• , 'l , ^ Lahorsb 

should be.verified.i On their requisition the Princip.T.! v. 

Sudder Aincen olHloordhedahnd appears to have sent ^b^hucgo-^ 

a Peishkah to take Mirnoinoyds deposition at the 

H&use of the Pundit, and on his report to have 

declared them to have been verified. The order to 


that effect was passed on the 19th of August, and on 
the 25th of August, 1856, Mirnomoye died. Nothing 
further was done between •these dates to, give effect to 
the Hihha, or Deed of ‘gift. After her death the 
validity of the Deed, as well as the power of Mir- 
notnoyeto dispose of the propert)^ was disputed by the 
Guardian of Saroda PershadLahorce, and a contest for 
the mutation of names was carried on in the Revenue 


Courts, which was finally determined by the Board of 
Revenue in favour of Saroda Pershad Lahoree, whose 
possession was confirmed, the Respondents being left 
to assert their title by a regular suit in the Civil ^Co«rt. 

Their Lordships now proceed t® consider more 
particularly the evidence by which the Respondents 
have attempted to prove the due execution of the 
Hihha by Mirnomoye. Their principal Witnesses are 
the Pundit, Covind Kant, whom the learned Judges 
of the HTgh Court seem to have considered a respect¬ 
able Witness, the Dewan, and Ram Kristno Chowdry, 
one of the Brothers of Mirnomoye. The Pundit 
seems now to be employed as Pundit in one nf the 
Civil Courts,* but at the dtte of the transaciioii he 
did not hold that office, but stood in some kind of 
spiritual relation to the two Brothers (the Ghoivdries), 
they being his yujman!' His story is that, early in 
185b, expressed to him an intention 
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to give all the property, over which she had a dispos¬ 
ing power, to her Brothers; and desired him to write 
to them, and request them to come to Shoyahad. 
He did so write, but the Letters arf not produced. 
He goes on to stale, that ^Kristno Chowdry 

came to the place several 
«• 

Chowdryy who accounted for the delay in his coming 
by saying, that it had been occasioned by his having 
caused a draft of the instrument, for which he had 
been brought, to be prepared at Rampoora, 

From the cross-examination of the Pundit, it 
appears that finally, was made to execute, 

two Hibbas, viz., the one in question in this suit, 
and one by which she gave other part of her Stridhun 
to her Brothers in the names of their Wives!; that 
the actual form of this disposition, varying as it did 
from the intention said to have been expressed by 
her to the Pundit, was prompted by the Brothers, 
one of whom brought the drafts^, from which the 
instilments executed were prepared, with him. He 
also states a conversation which supports the allega¬ 
tion of the Defendant, that the gift in question. 


days before Doorgadoss 


though nominally made to the Sisters, was for the 
Brothers. To the actual execution of the instrument 
this Witness docs not speak. He accounts for his 
absence by saying that he was suffering from fever, 
and unable to bear the press of the crowd which 
assembled on that occasion ; that he retired to the 
House of one Prem Baboo, situated at a" short 
distance from his owti, and was informed, 'from time 
to time, of what whs going on by his Disciples ; that 
he made one short visit to his own House, where he 
saw the Dewan writing wnth stamped paper before 
him, but could not stay there. 
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Their Lordships are compelled to say, that this 
absence of the Pundit begets a suspicion in their 
minds which the story,told by him of its cause does 
not dispel. It i*.^ by no means improbable that a 
person in *a respe^^table position in life, knowing 
that a Deed was about* to be unfairly obtained, 
woiild take care not to be personally present, and 
would contrive to give only such corroborative 
evidence of the transaction as he might think lie 
could safely give. In the present instance the only 
legal proof which the Pundit gives of the actual 
execution of the document is the subsequent and 
verbal admission of Mirnomoye in a conversation 
with him. The ledrned Judges of the High Court 
laid some stress on this admission. But their Lord¬ 
ships need not remark upon the danger of trust¬ 
ing to that kind of evidence, unless the Witness is 
wholly above suspicion. 

Doorgadass Chowdry deposes, that he has no 
interest in the Deed of gift, and treats it as made 
for the benefit of the Respondents. He does* not 
conhrm the accounts given by thtf Pundit of the 
change of intention on the part of Mirnomoye ; he 
does not speak of having brought any draft with 
him; or give any account of the preparation of the 
Deed j ^or show how it came to be mede in the 
names of the two .Sisters ; or who gave the instruc¬ 
tions fpr it. 

Th» Dewan who wrote the Hibbanamah^ says that 

the gift vas intended to be in favour of the Brothers; 

that he cannot tell why it was executed in the 
* 

names of the Sisters ; and he does not state from 
what draft or under whose instructions he wrote 
the Deed in the form in which it was executed. He 
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Says, that the Respondent, Ram Soondery, put Mirno- 
Gbrkh ^tioye's seal to the document at her request. The 
^AHOREB Brother and the subscribing Witnesses say that 
V. Mirnomoye sealed it herself, 

MuSSUMAT I • ... ' . 

Bhuggo- of the testimony of the subscrij^ing witnesses it is 

SLTTTV 13kIIIA 

unnecessary to speak at length. They are either 
Cultivators living at a distance from the place of exe¬ 
cution, or menial servants. It is not satisfactorily 
explained why some of them were there at all. And 
the testimony of the Dewan makes it, to say the 
least, extremely doubtful, whether they were in fact 

• A 

there; and whether, according to a reprehensible 
practice, not uncommon in India^ their names who 
not afterwards written on the Deed. Only one of 
them professes to have written his own name. They 
were not examined when the Deed was registered, 
and the subscribing Witnesses who were then examined 
were not produced at the trial of this cause. Some 
of them speak of Mirnomoys as present in the ve¬ 
randah, amidst a crowd of men. giving her own in¬ 
structions, and describing the property verbally, and 
personally asking the Witnesses to become subscribing 
witnesses. 

It |is further to be observed that, although the 
Pundit says he heard of the execution from the 
Kobirajy and other respectable, persons, and although 
Doprgadoss Chowdry names several persons, far more 
respectable in station than the subscribing Witnesses, 
as present at the execution, none of those persons either 
subscribed the instrurnent, or have given their testi¬ 
mony- in support of it. Again, if it had been clearly 
proved by the Officer sent to 'verify the execution of the 
JMookternamah by Mirnomoye that she had acknow¬ 
ledged those instruments to be hers, that would have 
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beeti'an important corroboration of the Respuadent’s 
case. But that Officer was not called as a Witness ; 
his actual report is not forthcoming, and the testimony 
of the Dewan leads to the conclusion that he per¬ 
formed his duty in the most perfunctory manner, and 
was $atisfl|^d, on '|he report of a maid-servant, not 
called or examined, that^ Mirnomoya had admitted 
the execution of the Mookternamahs. 

Is, then, the evidence adduced by the Respondents, 
and considered without reference to any conflicting 
testimony on the part of the Appcll.ints, sufficient to 
establish the due execution of this Deed of gift ? 
'^[heir Lordships, differing respectfully from the 
Judges of the High Court, hi^ve come to the conclu¬ 
sion that it is not. 

The disposition is one by a Purdah woman, made 
not very long before her death, and whilst she was 
labouring under a mortal disorder. Their Lordships 
cottsider that it is not open to the objection of inofli- 
ciousness. Her preference of her own blood relations 
to a Son adopted by ber Husband, and otherwise pro¬ 
vided for, was not unnatural. But this Committee 
and the Courts in India have always .been careful to 
see that Deeds taken from Purdah women have been 
fairly taken ; that the party executing them has been 
a free agent, and duly informed of what she was 
about. Again, when the disposition, as in this case, 
is in the nature*of a death-bed disposition, the Court 
that upholds it ought, from whomsoever it proceeded, 
to be satisfied that it was the free voluntary act of the 
party l^y whom it purports to have been executed, 
and expresses his real intentions* In the present 
case, the Respondents’ evidence is conflicting as to 
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the party intended to be benefited, and leaves it 
uncertain, to say the least, what were the instructions 
for the Deed, and from whom those instructions ema> 
nated. Evidence so untrustworthy, so uncertain, and 
so conflicting, is not such as enables their Lordships 
to declare affirmatively that the j^ihba v^as in any 
sense the act and deed of Ji^irnorrfaye, or even that she 
herself put her hand and seal to it. 

Their Lordships, therefore, have cornel to the]Con- 
clusion that the Respondents, having failed to prove 
a material link in the title upon which alone they 
can recover, the decrees under appeal ought to be 
reversed, the suit disniis»ed with costs in the Courts 
below, and that the Respondents should pay the costs 
of the appeal. And they will .humbly advise Her 
Majesty accordingly. 
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duNGOWA Kome KIalupa ... Appellants ; 

* } 

AND 

Erawa Rome Jogapa ... ... Respondents.^ 


On appeal from the High Court of Judicature at 

Bombay, 

This was an application, for special leave to appeal 
from a decree of the High Court at Bombay^ in a 
case in which the amount involved in the suit was 
below the appealable value, Rs. 10,000. 

The petition set forth, that a plaint was filed by the 
Petitioner, Gungowa Kome MalApa^ in the Court of the 
Sudder Ameen of Bazalcote, as the Widow and heiress 
of her Husband, MuMapa Desace^ against the Respon* 
dent, Erawa and others, to obtain a declaration of her 
right to, and to recover possession of certain ancestral 
property, being a portion of her Enam, consisting of a 
house and lands, situate in the village of Amaljari^ 
which had been let to Erawa. on a lease at will. That 
the Sudder Ameen dismissed the suit, on the ground 
that the siyt ha^ not been brought within the period 
of twelve years from the time the cause of action arose, 
and consequently was barred by the Act of limitation 
of suits.«it That an appeal was made to the District 
Judge of Kulhadghed, who confirmed the decree of 
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The Judi¬ 
cial Commit- 
tee will not 
ente-tain an 
application 
for special 
leave to ap¬ 
peal to Her 
Majesty in 
Council from 
a decree of 
the High 
Court, where 
the subject- 
matter in suit 
is under the 
appealable 
value pre¬ 
scribed by the 
39th A 40th 
section of the 
Bombay Char¬ 
ter of 1862, 
unless the 
Petitioner has 
applied to the 
High Court 
for such leave,* 
and has been 
refused. * 


• Present:—Members of the Judicial Committee —The Right 
Hon. Lord Cairns, the Right Hon. Sir Wtlliam James Cofvile, 
IhO' Right Hon. Sir Robert Phillimore (Judge of the High Court 
AdminUtjr), and the Right Hon. Sir Joseph Napier. Bart. 
A%mm ;«-Th6 RiglJit Hon, Sir {«Rwreaco Feet. 
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1870. the Sudder Ameen, That the Petitioner presented a 
petition for special leave to appeal from this decree of 
MAtuPA affirmance to the High Court of Judicature at Bombay^ 

V. which Court admitted and confirmed the decree of 

Court below. That as the,^value of the property 
in dispute amounted to Rs. 1,500 only, the Petitioner 
was excluded from obtaining from the High 
leave to appeal to England ; but it was submitted, 
that besides the property in dispute there was other 
property, belonging to the Enam of the Petitioner, 
which exceeded in the aggregate Rs. 10,000, the 
appealable amount, and that the other property 
was in occupation of Tenants of the Petitioner, 
who had continued to hold the same according to 
custom, as tenants at will, for terms much longer 
than the period prescribed for limitation of suits’ 
and the petition alleyecl, that in consequence of the 
decree of the High Court being adverse to the Peti¬ 
tioner, many of the Tenants had refused to i)ay rents in 
respect of property which they occupied, and had set up 
tneir claim as absolute Owners thereof, and that the 
Petitioner had reason to fear that the remainder of 
the Tenants would follow their example, and prayed 
for special leave to appeal from the above decree. 

It appeared that an application for review of judg¬ 
ment was made to the High Court, but no application 
was made to that Court for leave to appeal on the 
ground, that it was a fit case for appeal to the Queen 
in Council, as provided for by the rules 06 the High 
Court founded on the Bombay Charter (a), but the 
present petition for special leave to appeal was made 
direcL The petition was heard ex parte, 

(a) Set. Macpherson's Civil Procedure for India, Appx. p, ccxxn 
fEd. 1871.] 
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Mr. H. C. MerivaUy for the Petitioner ;— 

It is admitted, that the amount in issue is under 
the appealable value, but the question raised in the suit 
is one between Landlord and Tenant, which involves 
indirectly the Petitioner in litigation with other Tenants 
having* similar holdings to an amount far exceeding 
Rs. 10,0000 the appeatable yilue. He referred to the 
39th anil 40 th sections of the Bombay Charter of 
1862* (a). 

(a) The sections of the Letters Patent of the 14th of May, 1862, 
constituting the High Court of Judicature of Bombay, In pursuance 
of the Act, 24th & 25th P/c/. c. 104, in respect of appeals to the 
Privy Council, are these :— , 

Sec. 36. “And we do further grdain that any person or persons 
may appeal to Us, Our heirs or successors, in Oup or their Privy 
Council, in any matter hot being of Criminal jurisdiction,from 
any final judgment, decree, or order of the Maid High Court of 
Judicature at Bombay, made on appeal, and from any such final 
judgment, decree, or order, made in the exercise of original 
jurisdiction, by a majority of the full number of Judges of the 
said High Court, as hereinbefore mentioned: Provided in either 
case, that the sum of matter ac issue is above the amount or value 
of Rs. 10,000, or in case such judgment, decree or order, shall 
involve, directly or indirectly, any claim, demand, or question tc^ or 
respecting property amounting to or of the value of Rs* 10,000 : 
or from any other final judgment, decree, or order, made either on 
appeal or otherwise as aforesaid, when the said High Court shall 
declare that the case is a fit one for appeal to Us, Our heirs or 
successors, in Our or their Privy Council. .Subject always to such ^ 
rules and oijders as.are now in force, or may, from time to time, be 
made respecting appeals to Ourselves in Council from the Courts 
in the said Presidency. Except so Ifar as the said existing rules 
and orders respectively are hereby varied, and subject also to such 
further rules and orders as we may, with the advice of our Privy 
Council, hereafter make in that behalf.” • 

Sec. 40. “ And we further ordain that it shall be lawful for the 
said High Court of Judicjtnre at Bombay, in its discretion,* on the 
motion, or if the said High Court be not sitting, then for any 


435 

1870.. 

Gunoowa 
K ofta 
MALUPA 

" *. 

Erawa Roms. 

joCAPA. 


Power to 
appeal. 


Appeals Trom 

interlocutory 

judgments. 



CASES IN THE PRIVY COUNCrL 


:43c 

1870. Lord Cairns 

Gunoow^ 

KjOmk 

Malupa If there were any grounds in this case to be 
Rsawa Komb assigned as an explanation of the circumstance, that 
jooAPA. leave to appeal to Her' Majesty in Council was 

applied for to the High Court, those grounds, ohght 
to have been stated in the petition ; but in refusing 
the prayer of this petition their Lordships proceed 
upon this ground—the value of the property in 
question in this paticular litgation is clearly below 
the appealable value. The only reason, therefore, 
that would induce their Lordships to make an excep¬ 
tion in this case would he, if they found that there 
were some general right affecting other holdings, the 
aggregate amount of which would be above the appeal- 
able value; that such general right was called in ques> 
tion in this suit ; and that the decision of this suitjjwould 
affect litigation that might arise in other suits respect¬ 
ing other holdings similarly circumstanced. When 
their lordships look to the statements which were 
made in (he grounds ^of appeal" to the High Court 
of Judicature at Bombay^ they find that none of 
sucn grounds wrere otherwise than peculiar to this 
particular case, or such as would, in their Lord- 
ships’ judgment, affect the decision in any other 


Judge of the said High Court, upon the petition^of any party who 
considers himself aggrieved by any preliminary or interlocutory 
judgment, decree, order, or sentence of the said High Court, in any 
such proceedings as aforesaid, not being of criminal jurisdiction, to 
grant permission to such party to appeal against the same t6 Us,Our 
heirs and successors, m Qur or their Privy Council, subject to the 
same rules, regulations, and limitations as are herein expressed 
respecting appeals from final judgments, decrees, orders, and 
sentences." 
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case which, it is suggested, might arise; they are 
grounds with reference to the admission or rejection 
of particular ,evidence in this particular case, to the 
applicability of the Statute of Limitations to this case, 
and to the q,aestion of the character in which a par¬ 
ticular aHouse was occupied by a person who was 
called the servant ofAhe Petitioner, in this case. All 
these are matters peculiar to this individual litigatioy 
which could not rule or govern any other litigation, 
with reference to any other parts of the same property. 
Therefore, even if there were no other difficulty in 
the case, their Lordships do not see that the decision 
here is one which could 'govern other cases, and that, 
therefore, an exceptiftn ought to ,be made to the 
general rule in favour of this Petitioner. 
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Alexander Iohn Forbes Appellant ; 

AND 

Meer Mahomed Tuquee 
others 


On appeal from the Hifh 

Bengal- 

8th & 12th fT^ 

JL HIS suit was insiituted by the Appellant, for 
In r suit by resumption of g,ooo beegahs of Jaghire Chakeran 
Krehr-wrofa lands of Talook Ramgttnge and Talook Gurrah^ in 

mtmindary^or Pergunnah Sultanpore. which were held by the 
resumption of ^ ^ 

y««'A»>Hands, Defendants as rent free, but were alleged by the 

forming part 

cif and within * PresentMembers of the Judiciil Committee —Right 

\kx%^indary ^on. Lord Cairns, the Right Hon. Sir William James Colvile. 
as It was . 

proved that and the Right Hon. Sir Joseph Napier Bart. 

the lands in Ai%es&or :—The Right Hon. Sir Lawrence Peel, 
questioi. had 

been grant-'d by Swnni*ds for the performance of certain services, which, 
though now obsolete, might again be "equired to be performed, and 
had Men held, under such Sunnuds rent free anterior to the Decennial 
Settlement :—held by the Judicial Committee,— 

First, that the Sunnuds created a Chakeran, or service tenure, not 
affected by sec. 41 of Reg. VIII. of 1793, and were pro servitiis 
imfiensis et impendendis, partly as a reward for past, and partly as an 
inducement for future, service.s/ and that the Grantees, though liable 
to forfeit the lands, if they wilfully failed in the performance of the 
duties imposed by the Sunnuds, were not liable to have such lands 
resumed, on the ground that there was no longer occasion for the 
performance of the particular services required; 

Secondly, that as it was a tenure created before, and subsisting at the 
time of, the Decennial Settlement, and then held rent free the presumption 
was that the lands were treated as Lakhitaj, and the Jagkire was within 
the 4p.:eption of the a6th section of Act, No. I. of 1845; and, 

Thirdly, that the onus was upon the auction Purchaser, who sought 
to dispossess, or to rack-rent the Grantees under the Sunnuds^ to make 
out a clear title for resumption 

The case of Bkugoo Roe v. A»im Alee Khan. (16 Sud. Dew., Dec., 1858, 
p. 84), observed upon and questioned. 


I Respondents.*. 

aa a ^ 


Court at Fort WiiUam^ 
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Appellant to be comprised in, and to form part of, a ' ^ 1870. 

aetnindary^ called mehals Havelee Purneah^ which • Forbb 

ha 4 been sold for arrears of Government revenue, on 

the 24»h of yuly^ 1850; and the suit also sought for tuqum** 

the recdvery of possession of 2,000 heegaha of land, 

called “ Towfeer^’ all^^ged to be held surreptitiously 

by the Defendants, in excess of the before-mentioneil 

9,000 beegahs^ and under • colour of Sunnnd or 

grant relating thereto. The Appellant sued, as 

Zemindar of Pergunnnh Sultanpore, under a title 

from Babao Pertanh Sing, the auction Purchaser. 

The Respondents were sued as heirs of the original 
Grantees in possession, .\fter the (admission of the 
appeal by the High Court, the principal Defendant, 

Jtfeer Mahomed Tnquec, died, ^nd the Respondents, as 
his repesentatives were made pirties in his place. 

The following w^^re the facts of the case:-— 

In the year 1183 ^Poolkee (177S A. D.) the Bast 
India Company^ by a Sunnud, dated nth Rujub 
of that year, granted to Meer Sved Ally, 9,000 
bee^ahs of “ Kharij jumma" lands from villages 
specified in a Chukhund^ situate within or on the 
boundaries of Pergunnah Sultanpore, in the District 
of Purneah. The consideration for the grant was 
expressed to be founded on the past services of the 
Grantee whereby the incursions of Elephants in the 
Pergunnah Sultanpore, from the direction of the 
Morungf upon the cultivated lands of the Pergunnah, 
ha4 been prevented; and the grant was made as a 

reward for such and future services, in order that 

• • 

the cultivation of the Pers^unnah might berome ex- 
tended, and the Ryots thereof be protected by the 
Grantee. The Chukbund referred to in the Sunnud 
WPS executed under the seal of the Collector of 
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PurneaA, dated the 2nd Asstn, 1183 (1775 A. D.),’ 
and contained the names, boundaries, land measure¬ 
ment of the lands comprised in the '.grant, the total 
measurement being stated at 9,012 beegahs, whilst 
the area of Ramgunge included in the rgrant, was 
given at 1,464 beegahs. 

.. At the date of the Suunud the £as( India Com • 
pany also' granted to Meer Syud Ally other lands, not 
embraced in this suit, in the same Pergunnah, as 
Istimrary^ or in perpetuity at a fixed rental, the 
Grantee being styled Istimrardar or Mookurrtedat^ 
and the last-mentioned lands known under the general 
description of Talook Remae, &c., as a rent-paying 
Jaghire, The lands which had been granted free 
from rent, became known under the general descrip¬ 
tion ot Ramgunge Peepra^ or Jaghire P eepra Ramgunge 
Gurha, &c., as a rent-free Jaghire, but comprised, in 
fact, only a very inconsiderable portion of those 
particular mou&ahs^ the rest being included within 
Pergunnah Sultanpore^ and paying a Government 
revenue. - 

On the 2ist Ch'eyt, 1192 (2nd April, 1786), at 
which time Meer Syud Ally was dead, the East 
India Company, in consideration of his merit and 
past services, executed a further Sunnud in respect 
of the same lands under the description ot Ramgunge 
Peeprat &c., to Meer Ahdool Hoisein Khan and Meer 
Ally Rezza (who claimed to be the elder Brother and 
Nephew of the original Grantee), who were by the 
Sunnud authorixed to •cultivate the same and to 
enjoy the produce thereof with their children : the 
words used in the original Sunnud~.be\n^Ba Par^ 
sandan,** the ordinary words of iniieritance employed 
in deeds of that kind. 
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It was alleged that the real heirs of M^er Syud 
Ally were at this time resident in Pertia^ and ignorant 
of his death, and that the last-mentioned Stinnnd was, 
^therefore, in fact obtained in fraud of their rights. 

On the* nth of February, 1802, Ranee Tndra-' 
wuttee, being the * tlien^ Zemindar of Sultanpore^ 
haying made the settlement with the East India ^ 
Cotapany, entered into a kooboleat or agreement of 
that date, fixing the revenue which she was to pay for 
all the lands held by her; and by that agreement, 
Lakhtraj (rent-free) and other specified lands were 
excluded from revenue, the Ranee engaging not to 
interfere with former settlements made^by the Govern- 
ment, (and not to .resume any lands without their 
sanction. In the register of properties belonging to 
Pergunnah Sultanpore, included in the Ranee 
Jndrawuttee's settlement, none of the properties com¬ 
prised in the Chukbtind appeared by name, except 
Mouaah Shabaspere, and the yaghire was always held 
rent-free. 
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On the 8th of February^ 1804, Mima Mahqpned 
Saduk Golastana^ the Nephew, Valceel and Agent of 
Miraa Mahomed Reaza, Mirza Abdoelah and Mima 
Mahomed yaffer^ who were theBrothers and heirs of 
Meer Syud Ally^ brought a suit in the Civil Court of 
the District of Purneah against Meer Ally Rizza 
and the* Widows of Meer Abdool Hossein^ for re¬ 
covery from them of the rent-free yaghire lands, and 
a judgment was obtained by him on the i5tb of yune, 

1804, which was afterwards confirmed on appeal to 
the Court at Moorshedabad on the and of August, 

1805, whereby it was held that the Sunhttd of the 
21st Cheyt, 1193, *was granted to the parties named 
therein as the supposed heirs of Meer Syud Ally, 

XWI—58 
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and that it being shown that they were not such lieiri, 
and that the Plaintiffs it» that suit were the heirs, 
it was decided that those Plaintiffs were entitled to 
the rent-free yaghire. 

By the decree of the Moorshedahad Court, of the 
9th of August, iSotj, it wss declared that a formal 
Sunnud or sanction of their decision by the Govern¬ 
ment was required, and subsequently upon the appli¬ 
cation of Mirza Mahomed Saduk Golastana, the East 
India Company, in order to give effect to the decision 
of that Court, and confirm the original grant of 
the lands to the rightful heirs of Meer Syud Ally, 
executed a further Sunnud, dated the loth of yanuary, 
1807, wherein were recited the two previous Sunnuds, 
as well ,the decisions of the Purneah and Moor- 
shedabad Courts, and the Sunnud confirmed the 
lands to Meer Mahomed yaffer, Meer Mahomed Jiegea, 
and Meer AbdooUah, with similar w-irds of inheritance 
as in the Sunnud ot the nth of A^ril, lybb 

By virtue of these Sunnuds, the Iand^ continued to 
by held rent-free by the original Grantees and their 
respective descendants, till they devolved on Meer 
Mahomed Tuquee, and the other Defendants, who at 
the time of the institution of the present i-uit were in 
undisturbed possession. It appeared that the zemin- 
dary of Sultanpore passed in that interval from the 
Ranee Indrawuttee into the hands of different 
Zemindars, None of them ever had attempted to 
disturb the title under the Sunnuds. 

In the year iSiQi ^the Collector of Purpeah called 
fora list of the Mookurreedars and yaghiredars oi 
tergunnah Havelee Purneah, &c., and a return was 
made by the Surburrakar of the names of the Zemin¬ 
dars, showing that for Talook Ramae, which was held 
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under the Istimrary Sunmid, Rs, 2,107. 9. loi-, were 
paid as juinma, or rent, and that nothintj was paid 
ill respect of Jaghire Peepra^ Ramgunge Gurha, &c., 
they being covered by ihe rent-free Siinnuds, 

If also* appeared that tlie were coMnrmed 

in a suit instituted fn the year 1838, by the govern¬ 
ment for assessment or Govi^rument revenue on 9,000 
he*egahsj in Talooks Pcipfa Raingtinge, &c., and a 
deci-tion was given by the Colleetor of Puynecih which 
declared the lands free frmn Govern‘'ncnt revenue. 

On the 24th of July, 1850, arrears of Govern- 
•inent revenue having acorued in respect of Per~ 
gunnak Huvelcc Purneiwh, &c. the seniimiary was put 
up for auction saf ynJcr the provisions of A'.'t, No. I. 
of 1845 and Baboo Pertaiih Siu^ became the Pur¬ 
chaser tiiereof: w'no afterwards s tld and conveyed to 
the Appellant tlie entire zetn’Wnliry of Sultanporc 
and Talook Ramae with all their rights. 

After the Appellant's purchase, disputes arose 
between him and the Respotidents, boili in regard to 
the rent-free and to the htimmry lands. Proceed- 
ings were first taken by the Appellant in r€:%pect of 
the Istimrary lands, which being disposed of in 1862, 
the present suit was instituted. 

The plaint sought to recover possession of the 
0,000 beegahs of Jaghire Chakeran, and to have th« 
Sunnud of 'the loth of January, 1807, reversed and 
the rent-free Jaghire lands resumed, on the ground 
that the grant was invalid as being beyond the power 
of the Government after the Permanent S dtlement, 

and also’that it. created a mereor 
service tenure, which had become inoperative when 
the services for Vhich the Sunnud stipulated were 
no longer required by the Zemindar, and also, 
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3,000 beegahs of land, alleged to have been acquired 
by gradual encroachment. 

The Respondent, Meet Mahomed Tuquee, and the 
other Respondents put in answers, in which various 
grounds of defence were taken. The absence of 
boundaries or other sufficient description of the lands 
sued for, so as to show where they lay and in what 
mousahs of the Plaintiffs, was objected to as iatal to 
the suit, and the Defendants also set up an uninter¬ 
rupted possession from 1183, B.E., before the Decennial 
Settlement, under the there several Sunnuds before 
mentioned, the last being r’elied on as a confirmation 
of those previously given, and not as a fresh grant ; 
that all the grants were made foi- past as well as 
future services, and that the services were continued 
as long as required without any default on the part 
of the grantees. Meer Mahomed Tuquee also raised 
the further defence that the right of resumption, if 
any, was in the Government, under sections 7 and 8 
of Ben. Reg. XIX. of 1793; and as to the Towfer 
landn, that all they held under their Sunnuds !did not, 
according to the Revenue survey, exceed 8,242 beegahs. 

The Government of Tndia^ who were made parties 
Defendants, but as against whom no relief was sought 
put in an answer, supporting the Sunnuds relied on 
by the other Defendants, and alleging tjhat the rental 
fixed with the Ranee Indrawuttee was exclusive of 
rent-free lands covered by Sunnuds^ and that although 
the disputed lands were within Pergunnah Sultan- 
pore, they were not to be found among the thirty nine 
mouzahs of which that Pergunnah consisted according 
to the Quinquennial Register. 

After hearing evidence, the Principal Sttdder 
Ameen [Uoulvie Anwur Ally Khan), on the 31st May, 
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1864, passed a decree in favour of the Plaintiff for the 
land within the boundaries appended to the plaint:— 
From the Principal Su 4 der Ameens judgment, it ap¬ 
peared, that his decree as to the lands claimed by the 
Respondents as rent-free, proceeded on the following 
grounds: That those lan^s were given for the per- 
forpnance of duties incumbent on, and of personal 
benefit to, the Zemindar ; that the Zemindar had to 
pay the rents of those lands, with those of the rest of 
the zemindary ; that the lands were held purely as a 
return for services performed 'and dependent on their 
performance; that the iJecessity for them having 
ceased, the right to the* lands likewise ceased ; and 
that the of *1807 was invalid, as being executed 

after the Decennial Settlement with Ranee Indrawuttee. 
As to the Towfer Lands, the Sudder Ameen*s ]ndgmtr\t 
rested on the Ameen's investigation, which be held 
did not prove any such lands to be in the Respondents’ 
possession, but rather that there were less than the 
9.000 beegahs covered by the Sunnuds. 

Meer Mahomed Tuquee appealed to the ^igh 
Court at Calcutta against this decree, and the 
Plaintiff, the present Appellant, filed a petition 
•f Objection, by way of cross appeal, under section 
348 of Act, No. of 1859; such cross appeal 

being confined to that portion of the decree which 
disallowed the claim for f,ooo heegahs as Towfer 
land. 

Oifc the 31st of March, 1865, the High Court, 
consisting of Messrs. H, V. Bay ley and J. B. 
Pkear, passed a decree, reversing the decree of the 
Lower Court in ^respect of the 9,000 beegahs, and 
affirming such decree as to the 2,000 beagahs of 
Towfer lands. The reasons en which that decree 
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1870, was iounded were as follows:—“The Plaintiff comes 

Forms into Court with an allegation that those lands were 
Mbbr Permanent Settlement, assessed mat 

Mahombd lands, for which the Zemindar pays revenue as for 

TuguBB. ’ ^ ^ 

an asset of his zemindary. Under the^ rules of 
pleading, it is for him to pr^ve tliis allegation. The 
only evidence adduced by him before on this point is 
an extract of a Quinquennial Register, and a state¬ 
ment of the Defendants’ Mooktar as recorded in the 
decision in the resumption suit, under Ben. Reg. II. of 
i8ig, of Government and the defendant the Jaghiredar. 
* * * * The extract of the Quinquennial Register i^ 
not authenticated by any public Officer or by any signa¬ 
ture at the time when it was filed, in the resumption 
suit, or even now, except that of the Plaintiff’s Pleader 
filing it in this case. It is not stated for what pt-riod it 
purports to be, and nowhere noted that (as indeed the 
term itself implies) the Register is to be made at periods 
of five years. It is contended, as to the date, that it 
w'as filed by the Defendants’ Mooktar in 1845, ^hat 
this .identical paper was then filed is not shown in 
any way whatever, nor its identity recognized. It is 
contended for the Respondent that Talook Ram^unge 
and mouzah Gurha are the two villages which have 
been held as Jaghire^ rent-free, by the Defendant, and 
are in fact the assessed lands of the Pergunnah. It 
is pleaded that it is so because Rs. 850 is the jumtna 
mentioned in the resumption proceeding of 1845, but 
this alone is not in our opinion sufficient proof yf the 
identity. Next, we find that the area of Jflghire, as 
in the extract of a Quinquennial Register so relied on 
by the Plaintiff, is recorded— Ramgunge, 4646BS. 3C.; 
Gurhay 12^‘yBS. gc. = 591988. 12C. While the grants 
are admitted by the Plaintiff to be for beegahs 9,000, 
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we are shown no other documentary evidence whatever 
by the Plaintiff to prove his allegation that the land 
is mal. Now, as to the admission of the Defendants' 
Mooktarin^^t resumption suit, the Principal 
Ameen h’wnself says,' that he would not rely on this 
alone in the face di the ruling of this Court, dated 
29th JitnCi *^^52, whicl^would be advantageous fo the 
Defendant. The resumption proceeding recites that 
the D«-tendant yagkiredar's Mooktar was asked 
whether these lands were Istimrary, or rent-free; 
that he replied that he could not say, but would 
•inquire; that on being subsequently asked the same 
question, he pleaded that Quinquennial Register 
filed by him was pj-oof that the lands'9,000 hcef^ahs 
in Talook Ram^un^c, ><ought then to be resumed 
and assessed by Government, already paid rent, {g., 
Rs. 85'». There is no copy or record of pmof of 
what Quinqnfmni d Register was so filed in that suit. 
There is no copy or record of the deposition of state¬ 
ment ol the Mooktar^ or of his power of attorney, or 
his signature of any paper showmg that he ^made 
such a statement. The Zemindar ^was no ^arty to 
that st’it. It IS true that the clairri of Govern¬ 

ment was for 9,000 beegahs held by Defendant in 
Ramgunge, and that the decretal order dismisses the 
claim because the lands had already been assessed. 
We, however, think on this point the ruling in the 
Sudder Dewanny AdawLut in the case of the 29th of 
Jungi 1852, is correct, viz., that a party's statements 
in Court regarding a di'>:pMte with another party do 
not creat'e a valid title in a eliird party, not m that 
suit, wheiher the statements' were made in good or 
bad fai'l». On these grounds, we clearly think, that 
the Plaintiff has in no way proved what he was bound 
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to prove, viz., his aileg^ation that 9,000 beef^ahs of 
land, for which he sues, are or ever were part of hii 
zemindary, and that consequently it would be almost 
unnecessary to go into the case further. But as it 
has been pressed on us by the Respondent that the 
Sunnud of 1807 A.D. is a new grant, and not a con¬ 
firmation of an old one, we will express our opinion 
unhesitatingly that a perusal of the three Sunnuds of 
1183. 1192, and 1807 (the authenticity and genuine¬ 
ness of which is not disputed), taken and read 
together, leaves no doubt in our minds that the 
Sunnud of 1807, is but a confirmation of the two 
previous Sunnuds of date before the Decennial Settle¬ 
ment. Their terms are nearly identical. The Sunnuds 
of 1192 and 1807 are clearly hereditary, and that of 
1192 alone is quite sufhcicnt for a valid hereditary 
grant. The words in all are ‘ Kharij* ‘ free/ or 
literally ‘out of’ *jumma^ which means ‘assess¬ 
ment.’ This term is a descriptive title of rent-free. 
It is urged on us that the Lakhiraj^ is only 

used^ in the Sunnud of 1807 A.D. ^ La^* is the 
Arabic word ‘ without,’ and ‘ Kkiraj, assessment. 
‘ Lakhiraj' is technically the generic word for all 
rent-free, and * Kharij jumma' is in itf terms of the 
'same effect, whether generic or specific. The Sunnuds 
cannot in our view be in any way regarded as Mal- 
chakeran Sunnuds, and indeed the claim of the 
Plaintiff to the land as chakeran is solely in conjunc¬ 
tion and resting upon his unproven assertion pf the 
Defendant’s lands having been mal assets^ for which 
he paid revenue, as such chakeran lands incorporated 
with his mat** 

The Appellant brought the present appeal from 
this decree. 
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Sir R. Palmer^ Q.C., Mr. Leith, and Mr. F. 

T, Forbes, for the Appellant. 

The Appellant, the Zemindar of Pergnnnah Sultan- 
pore, claims to resume 9,000 beegahs of land origin¬ 
ally granted and held on condition of the Grantees, or 
tenants, ^performing certain services. These lands 
belong to a xemindary called Havelee Purneah, within 
the Appellant's zemindojfy of Sultanpore, which was 
s®ld in 1850 for arrears of Government revenue, pur-* 
suant to the provisions of Act, No. I. of 1845, under 
which the Appellant became Purchaser. It appears, 
from the original Sunnuds granting these lands, that 
the object of the grants and the condition on which 
they were held by the Grantees, was that they 
should keep off the incursions of 'virild Elephants, 
and attend to the safety of the tenants on the 
boundaries of the Pergunnah. The Respondents, 
who are in possession, and claim under a title 
from the original Grantees, insist, besides that 
these lands are Chakeran lands, that they have never 
been assessed to* the Government revenue, and were 
rent-free lands before the Decennial Settlement. This 
assertion, we contend, is not proved by the evidence; 
on the contrary, it appears from an extract from the 
Quinquennial Ftegister, filed in the suit, that these very 
lands were assessed and settled as Mai, or revenue¬ 
paying lands, for which the then Zemindar was liable, 
and dW pay'for them the Government revenue ; they 
would, therefore, be included in the Decennial Settle¬ 
ment within the meaning of Ben. Reg. VIII. of 1793, 
sec. * 41. The original Sunnud of iTys, to Meer 
Syud Alfy was a personal grant, without any words 
of inheritance, and, therefore, determined at his 
death. Tht Sunnud ol 1786 was obtained by fals; 
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pretences, and was rightly set aside by the decree of 
the Court ol appeal' or Moorshedabad, in 1805. As 
to the Sunnud of 1807 made by the G0vernor>Geiieral 
it is illegal, as it purports to grant as a jaghint, lands 
which had been, at the decennial Settlement, included 
by the Government in the settled and assessed »emin- 
dary of the Appellant. Even if such grant had been a 
valid grant, the decision ot the i.'xincipal Suddtr Ametn 
was right in decreeing possession ot those Jagktri 
ckakeran lands, with reference to the service on which 
the grant w'as originally made, it being found and 
decided that such service was now unnecessary and ob> 
solete, being no longer required from the Appellant to 
be performed, and consequently^ that the lands had re¬ 
verted tbs, him as part of his revenue-paying zetninUary. 
Mahbub Hpssain v. Patasu Kumari \a). These were 
Lakhiraj lands, and, whether exempted from the public 
revenue with or without auihoriiy, are expressly in¬ 
cluded in the settlement made by Reg. Viii. of i;93, 
Hiid by section 36 are directed to be assessed ; and the 
41st section ot the same Regulation directs chakerun 
lands, h|Kld by public Officers and private servants, in 
lieu ol wages, to be annexed to the malguzarey lands 
and to be responsible for the public revenue. Theac 
lands are, therefore, clearly within the assessment 
made on the Appellant’s zemindary, and the services 
lor which they were originally granted being no longer 
required, or capable .of performance, the tenure has 
ceased, and they have reverted to the zemtnd^ry out of 
which they were originally taken. 

Mr. Doyntt and Mr. Cave^ for the Respondents. 

The judgment of the High Court, held that the 

{^) 1 ben. Rep. 120. 
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ApppITant failed to identify tfcc lands sued for 
AS forming as’V portion of the settled zemindnvy of Forrks 
Sultanpore, was correct, and supported by the evidence 
in the suit. Rut, even if the 9,000 bee^ahs of land MAHOMiin 
had been .Rhown tg be within the ^eopriiphical limits of 
the .Appellant’s it is clear from the evidence, 

a| has been found as a fact by the decree of the Hijs^h 
Court, that these very lands were sixteen years before 
the Settlement in 1802 unconditionally granted to the 
supposed heirs of Meet Syed Ally, upon an executed 
consideration, and no riaht to disturb that g^rant has 
‘accnird by virtue of the sale to the Appellant. The 
claim for the 2,000 beegahs as Towfah is clearly 
without foundation,*as the quantity, as ascertained, is 
undpr 9,000 heegahs. The lands are ckakernn, held 
on that tcuure, and are incapable of being resumed and 
assessed to the public revenue; and this has been held 
in this Court to be a sufficient exemption, even when, 

AS it is alleged Here, the services for which the lands 
were granted have become obsolete or not required 
to be performed, l^aja Lelantind Sing, Bahadoof v. The 
Government of Bengal («), where the nature and 
effect of a tenure of this nature is fully discussed and 
considered. So in the case of Joykishen Mookerjee v. 

The Collector of Kant Burdwan (^); which re¬ 
sembles^ the present case. There the lands w'ere 
granted for personal services that were no longer re¬ 
quired ; but as the Grantees might have been called 
upon to perform them, the tenure was held to continue, 
and the exemption from resumption by the Govern¬ 
ment was the result, Unide Rafahn Rnje horomarv^te, 

(^) 6 Moare’s 'nd. Anp, raeps, tot. 

(^) 10 Moore's Ind. App. Cases, 16. 
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Bahadur v. Pemmasamy Vencatadry Naidoo (a)/ 
Raja Leelalund Singh v. Surwan Singh {b ); Nilmon'jf 
Singh Deo v, Ramgolal Singh Chovadhry {c). The 
Indian authorities concur in treating chakeran 
lands as irxempt from resumption^ and Government 
assessment. Ben. Regs. I. (Jl *793j sec. 8, cl. 14; 
and VIII. of 1793, secs. 36 & 41, taken together 
show that Lakhiraj lands are excluded; and when 
held as chakeran lands, they are exempt. In support 
of this contention they cited the decisions which are 
referred to and commented on by their Lordships in 
the judgment. 

The consideration of the judgment was reversed, 
and was now pronounced by 

The Right Hon. Sir. James W, Colvile. 

The Appellant is the Owner of the zemindary 
right in Pergunnah Sultanpore, and Talooka Remacy 
in Zillah Purneah. These mehals were purchased by 
him in Aprils 1851, from one Baboo Pertaub Sing 
who, on the 24th of July^ 1850, had purchased the 
estate of which they then formed part, at a sale for 
arrears of Government revenue; and the estate so 
purchased by Baboo Pertaub Sing had once been part 
of a far more extensive zemindary, which, in 1802, 
was first permanently settled with one Ranee Indra- 
WHttee. 

In '^uly, 1862, the Appellant commenced the suit 
which has given rise to this appeal, in which he 
claimed against the Respondents, first, the right to 

(a) 7 Moore’s Ind. App. Cases, p, 128. 

(^) Sevestre’s Rep. 311. 

(c) Marshall’s App. Cases, 518. 
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resume 9,000 beegahs of land held by them upon the 
tenure which will be afterwards considered ; and, 
secondly, the right 4 o recover from them 2,000 
heegfihs of land, described as Towfsvy or excces, being 
lands which, he alleged, they had wrongfully acquired 
under colour of their t^ftiure by gradual encroach¬ 
ment or otherwise. 

The Court of First Instance allowed the first of 
these claims, but rejected the second. On appeal 
and cross appeal the High Court of Calcntia re- 
.jected both claims, reversing the decree of the Court 
below on the first, and affirming it on the second ; 
and dismissed the suit. This appeal again raises 
both questions. 

The claim of Towfer may be shortly disposed of. 
It was very faintly pressed at the Bar. Mr. Leithy 

it is true, relied upon a passage in the Ameen*s 

report; but the Principal Sudder Anuen was of 
opinion that, oft the Ameen's report, taken as a 
whole, no excess of' land was shown to be in the 
Respondent’s possession; but that, on the ^contrary, 
they appeared to hold less than g.cfoo beegahs in all. 
The High Court has confirmed that decision, and 

no grounds have been laid before their Lordships 

which would justify them in disturbing the con¬ 
current finding of the two Indian Courts on what is, 
in fact, a mere question of boundary and measure- 
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ment. 

In dealing with the question of resumption, their 
Lordshijfe desire to state, in th^ first place, the con¬ 
clusion to which they have come touching-the origin 
and duration of the tenure on which the lands sought 
to be resumed are held, 

The following is its history;—In 1775 the lands 
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^ quMtIon w^.r^ granted by Sunnud to J^ffet^Syud 

Forrcs A Persian, who had done, and was doing, good 

mJj,, service in repressing or preventing the incursion of 
wild Elephants coming from the Morungs or Terai 
upon the cultivated lands of Pergunnah SuPanpore^ 
This first Sunnud contained no words of inheritance. 

I' 

In 1786. Meer Syud Ally, being then dead, the 
Government granted the second Sunnud in favour* of 
Meer Ahdool Hossein Khan and Meer Ally Retea^ 
who represented themselves to be the elder Brother 
and Nephew of Meer Syud Allv, and as such, his 
heirs. This Sunnud does contain words of inherit¬ 
ance, and made the Granteos and their descendants 
fixed ynvhiredars. It is not shown what, if any, 
interruption of po«sesfion took place between the 
death of Meer Syud Ally and the date of this second 
Sunnud, 

In February^ 1804, Mirza Mahomed Saduk 
Goolstnna and others brought a suit against Meer 
Ally Rezza and the Widow of Meer Ahdool Hossetn^ 
alleging that they were the true heirs of Meer Syud 
Ally^ and that the Grantees under the second 
Sunnud had falsely pretended to he his Brother 
and Nephew. The first decree in this suit declared 
the Plaintiffs to be the true heirs of Meer Syud 
Ally, and directed the Defendants to relinquish the 
possession and enjoyment of the Jnghhe to them, 
treating apparently, the former as Trustees for the 
true heirs. On appeal, the Provincial Court alfirmed 
this decree, and dismissed the appeal* But con¬ 
sidering, apparently, that it could not, without the 
sanction of Government, transfer the benefit of the 
second Sunnud from the persons named in it to 
the true heirs of Meer Syud Alley^ it directed that- 
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Ihc possession of the former should remain ui»dis- 
turbed “ uutii an Order should be issued from 
head-qusrters/’ nveauing the Governor-General in 
Council. 

In consequence of these decisions, the third Sutinud 
was granted on the loth ol yanuaf'y, 1807. It recited 
the two former Sulinuds,^SLnd that by the decrees in 
the last-meniione,d suit ll/e heirship of the Plaintiffs 
had* been proved, and the Jaghire continued to the 
Plaintiffs. And it went on to state that, under these 
circumstances, the Goveriiineiit had, on the applica- 
tion ol Meer MahotneU Saduk^ conlirincd the Jt^ghire 
lajids to the Plaintiffs, from whom the present Re¬ 
spondents derive their iit\€. ‘ 

Under the tiiree Sunnuds^ the lauds comprised in 
the Jaghire have been held rent-free for nearly a 
century. 

One of the questions raised in the suit is, however, 
that, under the circumstances above stated, the title of 
the Respondents must be held to have been first created 
by the third Sunnud in 1807: and that inasmuch 
as the zemindary, of which Pergunnah Sultanpore was 
then part, was permanently settled in p 8 o 2 , the Appel¬ 
lant, who claims through an auction purchaser, is 
entitled under Act, No. 1, of 1845, to set aside the 
tenure as one created within his zemindary since the 
perpetual setllemeiil. 

Iheir Uordships are of opinion, that this contention 
cannot be supported. It is perfectly clear that tiie 
effect of the second Sunnud was to create sixteen 
years before the setlleineut ot the estate, in 1802, an 
htrti^iiSLxyiyaghtre tenure; and tfiat the settlement 
was made upon the assumption of the subsistence of 
that hereUiiary Jaghire. Tne grant was perfectly 
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good against the Zemindar^ who eould not have como 
into Court to set aside the second Sunnud on the 
ground that the Grantees had obtained it from 
Government by fraud or misrepresentation. Nor^ in 
fact, has any Court or any Authority ever revoked or 
set aside that second Sunnud. The decrees \n the 
suit between the real and pretended heirs of Meer 
Syud Ally miade (subject t<i\the sanction of Govern¬ 
ment) the latter Trustees for the foriiier, and directed 
them to relinquish the enjoyment of the lands accord¬ 
ingly. And the Government by the third Sunnud 
sanctioned that arrangement, and confirmed the titl® 
of the true heirs. On this view of the transaction, 
the action of Government and the inaction of the 
Zemindar in i8oy, became intelligible. For it is not 
to be presumed that the Government would have 
assumed ths power of granting a new tenure in a 
settled zemindary, or that the Zemindar would have 
submitted to such an invasion of his rights. Their 
Lordships, therefore, concurring on this point with 
the High Court of Calcutta^ are of opinion, that the 
Jaghire of the Respondents must be held to be a 
tenures created before, and subsisting at the time of, 
the decennial Settlement; and consequently that it 
is within the exception of the 26th section of Act, 
No. I, of 1845; whether the Appellant has or has 
not in respect of his estate the powers of an auction 
purchaser under that Act (as to which thsir Lord- 
ships express no opinion); and, whether the land|^ 
comprised in it were or were not part of the zemin** 
dary settled in 1802. 

Has, then, the Appellant established his right to 
resume the lands comprised in this ancient Jaghire} 
His Case is that they are within the limits of the 
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Mimindary settled in tSos; that as betvceen the 
Government and the Ztmindar they wcfe then treated 
as ntal or revenue-paying lands, and a relrenue assessed 
upon them; although they were then, and have ever 
since* been^ held rent-free as bet^^een the Zemindars 
and the Jaghiredars*', that ,Under these circumstances 
they must be deemed to rfe chakeran or service lands, 
an(f that the services on which they were held bein' 
no longer required or performed, the right of the 
Zemindar to resume them has accrued. 

Some attempt has been made on the part of the 
(Respondents to show that the lands compri«ed in the 
Jaghire are not even witlfin the geographical linfjits of 
the settled zemindary^ or, at least, have not been 
proved to be so. But, looking at the pleadings and 
the evidence, their Lordship*! are of opinion, that upon 
this point the Appellant has established his case. He 
has given strong primd facie proof of the fact, and 
there is no evidence at ail to the contrary. 

If this be so, the neit question is, How vVere the 
lands dealt with on the occasion of the Settlement ? 
They <Vere then unquestionably held sent-ffee, under 
a subsisting Sunnud^ and the presumption is that 
they would be treated as Lakhiraj. (n that case no' 
revenue would be asse<!$ed upon them. Nor would 
the Zemindar acquire any right te question the 
Vaildity,of the title on which LaJ^hiraj land of that 
toctent was held. That question coUld only be raised 
'by Government; and having been decided adversely 
to Goveirnment in 1845, the title td the Respondents 
would now be indefeasible. 

On the other hand, it seems to foflow that if on 
the occasion of the Sbttlement, revenne was assessed 
on these particular lands as between the Government 
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and the Zemindar^ they must, since they produced na 
money-rent payable to the Zemindar^ have been 
treated as in the nature of chakeran lands within the 
meaning of the 41st section of Regulation VIII. of 
1793, upon ther notion, that the services to be per¬ 
formed by the Tenant were ^equivalent to rent payable 
to the Zemindar, It is, tfterefore, a very material 
issue whether, in point of fact, these lands were, on 
the occasion of the Settlement, treated as part of the 
mal assets of the zemindary. 

Their Lordships are not prepared to say that the 
Appellant has established the affirmative of this issue 
beyond reasonable doubt. 

Ho relies mamly on the eviderce afforded by the 
Quinquennial Reaistt'r, and the proceedings in the 
resumption suit, brought by Government against the 
Respondents, or those through whom they claim, 
which was finally (Irtcrniined in 184S. 

Their Lordships do not concur wi'h the High 
Court in thinking th^t the first of these documents 
has not been properly authenticated. The learned 
Judges of that Court seem to have confined their atten- 
tion to the extract of the Quinquennial Register sf 
the Mehal Pcr^unnahs attached to the Collectorate 
ttf the District of Purneah, and to have taken no 
notice of the fuller extract of the Registry also put 
in evidence, which not only bears the Collector's 
seal, but is shown by the indorsements upon it 
have been the identical paper produced by the 
Jaghiredars in the resumption suit. The^ Appellant's 
case is, that the'lands in dispute are included in the 

village* Talooka Ramgunge, and Moutah Goorka\ 
part of Talooka Remae, on 'which a revenue of 
Rs. &50 appears to ^ave been assessed. 



ON APPRAL FROM THR EAST INDIES, 


• • 45C 


Th«‘ir Lordships cannot assent to the proposition of’ 
the learned Counsel for the Respondents, that Talooka 
Remae is something different from Per^unnah 
Sultanpore ; and that the Appellant is bound to show 
.that tiie lands in question are mal lands within 
Sulfanpot^ proper. They think it is proved, that 
Talooka Remae was partpof Pergunnah Sultanpore in 
the larger sense of that denornination. Nevertheless, 
if the Appellant’s case depended solely on the Quin¬ 
quennial Register, their Lordships would doubt, 
whether it had been sufficiently proved that the lands 
in question were subject to the assessment. For 
feven if it oe assumed that <lifTereiit villages or 
divisions of land tneiUicftied in the Ch'uckbund and 
Ameen's report are comprehended within the deno¬ 
minations of Talooka Ramgunge and Goorka^ it seems 
consistent with that Register that those mougahs 
may have included the 9,000 rent-free heegahs in 
excess of the 5,819 heegahs mentioned in it as the 
lands in respect of which the revenue of Rs. 815 
was assessed. But it is argued that the identity of 
the Jaghire lands with the mal lands in Talpoka 
Ramgunge^ &c., has been admitted* by the Respon¬ 
dents, or those through whom they claim in the 
resumption suit. The question then arises, what is 
the weight to be given to that admission ? 

Their Lordships cannot agree with the learned 
Judges of the High Court in treating it as a mere 
admission or argument at the Bar by a Moaktar^ 
whose ^authority to make it is not proved. It seems 
to them to be the foundation and substance of at 
least one of the defences deliberately pleaded by the 
yaghiredars in the resumption suit to the claim of 
Government. It was not the sole defence, nor can 
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the ultimate decision of the case be said to proceed 
upon a finding bv the Collector that the lands were 
mal^ and not Lakhtraj, For he seems to have held 
that the proof of the Sunnud was of itself a bar to 
the cl^im of Government in that proceeding. Never¬ 
theless, the admission appears to their Lordships to 
be one of a grave character; and though it is not to 
be treated as an estoppel, it at least casts qpon the 
Respondents the burthen of explaining it, and o^ 
showing that what was then deliberately asserted was 
not the fact. The onus, then, of showing that the 
Joghire lands are something distinct from the mal 
lands of Talooka Ramgunge and Goorka is shifted* 
upon them. And this fact they have not attempted 
to establish by direct evidence. ‘ They have been 
content to rest on the alleged insufficiency of the 
proof on the other side. Their Lordships, therefore, 
are constrained to say that though the evidence before 
them is not conclusive, the preponderance of it is in 
favour of the allegation that the Jaghire lands were 
made the subject of assessment, in the Settlement 
between the Zemindar and the Government in 1802. 

Put is it a ndCessary consequence of this finding 
that the Appellant is entitled to resiime these Jaghire 
lands ? His right to do so must depend on the 
nature of the tenure; and it is worthy of observation 
that, so little value did the Zemindar ,in possession 
between the years 1835 and 1845 attach to this .sup¬ 
posed right of resumption, that he did not intervene, 
as undoubtedly he might h^ve intervened, to resist 
the then claims of Gqveriiment. 

The settlement between Government and the 
fgmindar cannot affect the rights of the Jaghirtdars, 
The lands held on this tenure, even if then treated 
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as in the nature of chakeran lands, differ widely 
from the ordinary chakeran lands contemplated by 
section 41 of Ben. Kegulaiion VIII. of 1793. They 
seem hardly to fall within the descrip^^ion of “ lands 
•held by a public Officer or a private servant, in lieu 
of wages Neither Meer Synd nor his descen¬ 

dants were by the Sun'^ds appointed to an office 
knpwn as “Elephant Hunter for pergunnah,*^ ot 
ty any like description. Siill less ground is there 
for saying th^t they were the private servant? of tfje 
Zemindar. Their right, whatever it be, was derived 
not from any Zemindar^ but from the Supreme 
authority in the State. , 1 

Their Lordships have carefully considered the 
various authorities cited at the Bar; but they can 
find none which expressly govern the case. 

Of those which have been decided by this Com¬ 
mittee, it is "sufficient to say that in the Madras case, 
Unide Rajaha Raje Bommaruee, Bahadur v. hem- 
masamy VencatadVy \Naidoo, in 7 Moore’s Ind. App. 
Cases, fp. 1 128, the question really discussed and de¬ 
cided was, whether the tenure in question w»6 &nam 
or Amaram, it being established almost admitted 

that, if it were the latter, it was resumable at pleasure; 

« 

and the case of yoykishen Mooherjee v. The Collector 
of East Burdwan, in the lotU Moore’s Ind. App. Cases, 
p. 16, tdecidied that lands held in lieu of remuneration 
by a village Chowkeedar, though unquestionably 
chakeran^ within the meaning of Regulation VIII. of 
1793. ^ec. 41, were not resumable at the pleasure of 
the Zemindar, if the public, or the Government re¬ 
presenting the public, had an interest in the appoint? 
tnent of the Chowkeedar. 

The IiidUn authorities are not quite consistent 
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with each other, but taken altogether, they do not 
appear to their Lordships to establish the right for 
which the Appellant contends in this case. 

In the case of Hurreenarain Ghose v. Mussumaf 
Urnoo Dassee, the iith May, 1857 (*4 S.D. Dec. 
Ben., p. 786), the chaheran lands had been assigned for 
the maintenance of a Chott^eedar, and the existing 
Chowkeedar had no connection with them, being other¬ 
wise remunerated. Other provision had, therefore,' 
been made for the service to bjp rendered in return 
for them. 


In the rase of Maharaja Sreeshchtinder Rae v. 
Madhub Mochee, of the 30th November, 1857 (15 
S.D. Dec. p. 1772), the tenant whose services 

had been dispensed with, or had otherwise ceased, was 
clearly the more private servant of the Maharajah (the 
Zemindar). He was the person bound to perform all 
the leather work required in the family. 

The case of Tekayet Jugmohun Singh v. Raja 
Neelandund Sing, the nth December, 1857, 15 

S.D. Dec, Ben. p. 1812, was one of Ghatwallee 
ten'ufe; and one of the learned Judges who decided 
it (Mr. Justice Trevor), in the subsequent case of 
Munrunjun Singh v. Rajah Lelanund Singh, decided 
by him and Mr. Justice Campbell, (3 Weekly Reporter, 
1865, p. 84); and again in the case of Baboo Koolo- 
deep Narain Singh v. Mahadeo Singh,, decided by 
the full Bench, 6 Weekly Reporter, 1866, p. 199, 
concurred in the ruling that alt that was laid 
down in the first-mentioned ca'^e, beyond the decision 
that the Zemindar was entitled to resume, when the 
Ghatwal had actually failed to render the service 
which he was bound to render, was more obiter 
dictum. Both these cases in the Weekly Reporter 
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mipport the contention of the Respondents rather 
than that of the Appellant. Both als > relate tQ 
Ghatwallee tenures. The case of Mahbnh Hossein v. 
Patasu Kumari, decidftd in 1868 (1 Ben liiw Reports, 
p. J 2 o), ^ is to the effect that, the Government having 
concurred in the seippression of the office, the Son of a 
Gh'atwal, who had hejif his office, not by hereditary 
right, but on the appointment of tlie Zemindar (though* 
practically the Son liad continually been appointed in 
succession to the •Father), could rot successfully sue 
to recover lands which the Zemindar had resumed. 

, Their Lordships do not think it necessary for the 
determination of this gase to examine minutely these 
decisions touching the Ghatwallee Andtliey 

abstain the more willingly from doing so since it was 
stated at the Bar that some of them are likely to be 
brought regularly before this Board by appeal. But 
they cannot but express their concurrence in many of 
the general principles laid down by the Chief Justice 
in the case iu the 6th vol. of the Weekly Reporter, 
p. 203. 

Another case cited is that of Bhugoo Roe v! Axim 
Alee KhaHf of the Sudder Dewanny Adawlut Decisions 
for Bengal for 1858, p. 84. The property, as in th s 
case, was ^Jaghire. The decision did not more than 
remand the case for re-trial, with the following 
intimation -of opinion, p. 85 The issue raised 
by the Plaintiff ,is not solely whether thejgrant to the 
ancestor of the Defendant is hereditary, but also 
whether It has any condition of service annexed to it 
or not,-and if it has, whether Uiat service be still per¬ 
formed; should a condition of service be annexed to 
the grant, the hereditary nature of the grant will not 
^be the test of its present validity, but the performance 
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of the required service ; and if this service be rtot 
performed, then, notwithstanding its hereditary nature^ 
the tenure will be iiable to resumption.” 

To this ruling/ if it be understood to mean only 
that where the continued performance of certain 
services is, up^n the true construction of the grant, 
the condition on which the l^nds are to be held, their 
Lordships conceive no exception can be taken ; but 
if it means that whenever service enters into the 
motive or consideration for a grant, the grant will 
become vofd if for any reason the service ceases to 
be performed, their Lordships think that the pro¬ 
position is far too wide. 

The conclusion which they woufd draw from the 
decided cases, as well as from the reason of the thing,, 
is, that in every case that right to resume must depend 
in a great measure upon the nature of the particular 
tenure/ or the terms of the particular grant. 

They agree with the observation of Mr. Justice 
yackxffftf Weekly Reporter, Vol. 6,- p. 209, that there* 
is a clear distinction between the grant of an estate 
burdened oWith a certain service and the gfaUt of an 
office the performance of whose duties arc remune- 
fated by the use of certain lands. 

They have already stated that, in their opinion, 
the grant in question does rrot fall within the lattei^ 
category. 

Assuming it to be a gfanf of the former fcind, theif 
Lordships do not dispute that it might have been so 
expressed as to make the continued performance of 
the services a condition . to the continuance 'of the 
tenure. But, in such a case, either the continued 
performance of the service would be the whole motive 
to, and consideration for, the grant, or the instrument 
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would, by express words, declare that, the service 
ceasing, the tenure should dett-rmine. 

It appears to their Lordships that neither the first 
nor the second Sunnud is a grant of the kind last 
mentioned.. Each proceeds in part upon the past 
services of Meer Sfud Alj^ ; nor is the consideration, 
so far as it is unexecuted,<iwholly the keeping up of a 
bod^ of men to repel the incursions of the elephants, 
for the grantees are also to cultivate the waste land. 
Tlie latter stipulation was probably designed to protect 
the already cultivated di.'^tricts of Pergunnah Sultan^ 
pore by interposing a further belt of cultivation between 
them and the forest. Hemce the grant may be said to 
have been made pro lervitiis impensis et impendendis —■ 
partly as a reward for past, partly as an inducement 
for future, services. Again, neither Sunnud contains 
any words which expressly import that the tenure 
shall c^•a^e if and when any of the services cease to 
be performed. Such a provi-iion is something very 
different from one which merely casts upon the 
Grantee the performance of certain duties so long as 
they are neces-ary. The former mgkes the* grant 
determinable when there is no further occasion for 
the services. But, in the l^jtter case, if the operation 
of any natural cause (as, e.g.^ the progress of cultiva¬ 
tion, which has caused the w'ild Elephants to cease out 
of the I&nd) removes the necessity for the services, 
tl»e Grantee will ho'd the lands practically freed 
from the condition originally imposed upon him. 
Their Lordships are, therefore, of opinion, that upon 
the true construction of these Sitnnuds the Grantees, 
though bound to protect the Pergunnah from the 
incursions of wild t)lephants so long as tho-e incur¬ 
sions lasted ; and though still bound to do so should, 
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by any chance, those incursions be renewed ; and 
though they may be liable to loffeit the tenure if 
they wilfully fail in the performance of this duty, are 

not liable to have their lanils resunu-d because there 

• 

is no longer any occasion for the performance of this 
particular service, “ there ^eing ^ow no fear of the 
depredations of Elephants in those places.’' 

Had this been a grant, reserving lo the Zemindar 
a small money-rent, as wtll as the servicfs, 5f indeed 
the latter are reserved to the 'Zemindar, their Lor^l- 
ships would have had no doubt upon the case. But 
it seems to them that the unexplained anomaly of 
making mal lands rent-free in the hands of the 
Jaghiredars, does not affect the .construction of the 
Sunnud, or the rights of the parties. 

It emphatically lay upon the Appellant, who is 
seeking to disposscfts. or to rack-rent, the Respon- 
dents, who by themsidvrs, or their aiicc>tors, have 
brought those lands into cultivation, and enjoyed 
them for so long a period; who must have been 
perpiitted by former Zemindars to continue undis¬ 
turbed*^ in such, enjoyment long after the incursion 
of wild Elephants had become mere matter of tradi¬ 
tion, to make out a clear title to resumption. In 
their Lordships’ opinion he has tailed to do so; and 
therefore, though they dissent from the particular 

I 

grounds on which the High Court has dism'issed the 
suit, they think its dismissal was right, and ought to 
be affirmed. They will, therefore, humbly advise 
Her Majesty to dismiss this appeal with costs. 
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Mohun Thakoor, Hurry 
Mohun Thakoor ... 


Respondents* 


On appeal from the Htph Court of Judicature at 

• • 

Bcnsal. ‘ 


r ■ 1 

X HIS WAS a case of disputed boundaries in respect 
to land which had been submerged and partially 
washed aw^ay by the River Ganges, and afterwards 
re-formed on the original site. 

• The suit, in which the two decrees appealed from 
were made was brought by the Appellant to recover 
possession of 1,262 heegahs i biswas of land which 
had re-formed through alluvial deposit, upon a part 

of the original site of mouzah, Maghajan, which had 

• 

* Present :—Members of the Judicial Commitlet —The Right 
Hon. Sir Jamt-s William Colvile, the. Right Hun. Sir loseph 
Napier, Bart«, and the Right Hon. the Lord Justice James. 

ili5«sor The Right Hon. Sir Lawrence Peel. 


nth July, 
1870. 

Land form¬ 
ing part of a 
moueahon the 
banks of t he 
Ganges, bjr 
reason of con¬ 
tinual en¬ 
croachments 
of th.'it River 
became sub¬ 
merged, the 
surface soil 
being wholly 
washed away. 
After reces¬ 
sion and re- 
encroachment 
by the River, 
the waters 


ultimately 

subsided and left the land re-formed on its original s'te. Held, ap- 
• plying the principles of English law, and following Mussumat Imam 
Bandi v. Hur^ovind Ghose (4 Moore’s Ind App Cases, 403), that 
the land washed .away and afterwards re-formed on the old ascertaineeP 
site, was not land gained by increment, within the meaning of see. 4 ot 
Ben. Reg. XI. of 1825. * 

The case of Katieemonee Dnssee v. Ranee Montnohinee IJabee (3 Ben. W. 
R 51, 26lh May, 1865) ubservod on and dissented from. 
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been previously partially wa>^hed away and subujerged, 
lying under Ihe wat'-r'< ot the River Gnnges, and 
which land was at the time of the ^ubmer'<ion apper¬ 
taining to his Talaok Sharfooddeenpore. Petgunnih 
Colgong, The IMaintiff also snu^'ht to obtain a 
declaration of h's right in respect of the remaining 
194 beegahs 4 dhans of k. id, being the other part of 
the mouzuh still remaining A^hen the suit was brought, 
then submerged and not above the surface of the water 
of the Ganges. These two sever il quantities of land, 
making together a total area of 1.456 beegahs i ' biswas 
4 dhans, constituted the extent of the original area and 
actual measurement of the mouzah, according to a 
Government survey and *' measurement previously 
made, and referred to in their Lordship-n' judgment ; 
and, as ancillary to the above relief, the Plaintiff 
sought to reverse three summary Orders of the Cri¬ 
minal Court of the 30th of . 4 /loth of April, 

8ih of June, 1861, pass-d under Act, No. IV. of 
1840, under which possession was given of the re¬ 
formed lands to the Respondent, Muddun Mohun 
Tk'ikoor. 

The defence set up by the Respondents was, that 
the whole of the land of the mouzah, namely, all 
that was visible above the then level of the river, had 
been cut or washed away, and that the land in dis¬ 
pute had re formed, to mouzah Kusha Bur- 

raree, the Respondent, Muddun Mohun Thakoor's 
adjoining property; that he held possession of the 
land as lying opposite the boundary of mouzah Kusba 
Burraree, and that under Ben. Reg XI. of 1825, 
see. 4> entitled to it as an increment to his 

mouzah. 

By the judgment ol the Principal Sudde*^ Ameen, 
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{Moulvie Syitd Mahomed Waheedooddeen) dated ihe 
9th of February^ *865, it was d'ci'led on the evi¬ 
dence, that the land of the mounah Ma^hajan, had 
been clearly identified, and that the mouzah had re¬ 
formed on its own original site; and that, under 
these ciA;umstances, the Plaintiff wa*^ entitled to the 
whole of the newly formid land that might be found, by 

ostensible identificatioti to have formed i)m this formes 

• 

site, and within the boundaries of mouzah Maghajan^ 
and particularly, as between the FMaiiitiff, Muddun 
Mohun Thakoor^ and Juggomoliun 'ihakoor, 3 . Tana- 
bundee (measurement papt r) had been made and the 
boundaries ol the mouzah Maghajan defined. Con¬ 
sequently, that the Plaintiff could not be allowed by 
the Court to transgress his limits contrary to the 
above document, as the principle and scope of that 
Tanabundee would become defeated. The judgment 
also disposed of the Defendant’s title to the land in 
dispute, in these terms I he Defendant's assertion 
of his title to thiiv land with reference to cl, i, s. 4, 
Regulatitin XI. of 1825, and the Sitdder Dewanny 
precedent of the i8th of January^ *854, does^not hold 
good, because such title appears to *bc createil in such a 
case as when one River runs between two mouzahs^ in 
that case the lind woifld belong to that to wh chit 
would adjoin, and no mark of the other mouzah may be 
found^; whfrea>, in tl is instance, this is not the case, 
as mouzah Maghajan, the property of the Plaintiff, 
is situated on the bank {i.e.. south side) of the Ganges, 
B.ndjiusba Burraree, the property of the Defendant, 
is to i^s, the mouzah Maghajan's, south {i.e., the 
further side of mouzah Maghajan, going from the 
River), and mouzah which has been newly 

formed, is clearly identified." 
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On appf’nl the High the Division Bench, 

consisting of Mes-rs. E. Jackson^ and F, A. Glover^ 
.reversed the decree, foiin'led on tl'e above judgment, 
and dismissed the Plainiiff’s suit.^ The material part 
of the judgment of the Court on which it was based 
staled as follows : — “ It is adm'tled on both sides that 
the mouzah in question was atone time situate on the 
porth »>ide of the Defendant’s 'mouzah of Burraree, 

r 

and that it was gradually washed awav by the River 
Ganges, the diluvion comme ncing in the year 1800-41. 
In the year 184S land began to re-form on the original 
site of the mouzah^ and the alluvion increased until 
it became a considerable tract. The Plaintiff then 
endeavoured to get possession of it through the (Ti- 
minal Court, under Act, No. IV. cf 1840, but not 
succeeding brought tl«e present suit.” And the Court 
decided in lavour of the Defendants, on the ground, 
that the lands in di'^pute was to be considered as an 
accretion, either wdiolly or in parC to the Defendant’s 
mouzah Burraree, rehing upon Kenny v. Beebee 
Sumeeroonisi^a (3 Ben. \V. K,, p. 68). 


The present appeal was from this decree. 

Sir R. Palmery Q. C., and Mr. Eeiih, for the 
Appellant 


Submitted, that the newly found alluvial land was 
only a re-formation on the original site of mous-ih 
Maghajan,, admitted to be th« Appellant’s land, and 
had not been relinquished; but, on the contrary, 
that the Appellant had exercised ownership alfter 
the submergence, and that the original site of the 
re-formed land was clearly identified by the Govern¬ 
ment survey. They cited Mussumnt Imam Bandi v. 
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Hurgovind Ghose (a ); Rex v. Lord Yarborough {b }; 
Romauth Thakoor v. Chundernarain Chowdhry yc) ; 
and insisted that the Court below were wrong in 
deciding that the case of Denny v. Beebee Sumeer^ 
oodissa (ftf), was in point, as that decision was dis¬ 
tinguishable, and did sol apply to the particular 
facts of the case. * • 
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Mb. Field, Q. C , and Mr, Doynr, for the Re¬ 
spondent, IWuddun Mohun Thakoor, 


Contended, that according to the law of alluvion 
prevailing iii India, the land in fjuesiion was the 
property of that Respondent, as having wholly accreted 
to his mouzah lJurraree. They cited on this point, 
Ben. Reg. XI. of 1825, sections 4 & 5, tshurchund 
Rai V. Ramchund Mokhiirj't (<?) ; Rajah Grieschund v. 
Maharajah Tezchund {/)] Kenny v Beebee Sumee- 
roonissa (g) ; Baboo Gooman Bhungim Singh v. 
Maharajah Mohessur Buksh Singh {h)\ Kazee Fo~ 
rabooddeen v. Sham Kans nanajec (/) ; Katteemonee 
Dossee v. Ranee Monmohince Dabee (k) : /« re The 
Hull & Selly Railway (/). 

(a) 4 Moore’s Ind. App. Case's, 403. 

91; .S, C. 5 liing. i6* lu Prnc. 2 liligh. 

N. R J47; 1 Dow & Cl, 178. 

{c) Marshall's Ben, App. Cases, 136. 

((/) 3 Ben. W. K. 68, 26th May, 1865. 

(e) I Sud. Dew. Ad. Kep. 221. ( / ) / 3 / 7 ,, 274, 

(^)4|. Ben. W. R. 68, 30th May, 1865. 

(A) Sud. yew. Drc i8th Jan. 1854, p. 4<). 

(1) 6 Ben. W. R. 249. 50^1 S^p. 1866. 

^a) 3 Ben. W. R. 51, May, 1865. 

(/) 5 Mee. & Mel. ^27, 
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Wilhout calling for a reply^ their Lordships* judg¬ 
ment was pronounced by 

The Lord Justice James:— 

The Plaintiff in this cast*, Felix Lopez^ w'as the 
.proprietor of a very considera'^Ie estate, a mouzak, on 
the banks of the Ganges. By the year 1840, by 
reason of I he coniiiiued encroachment of that River, 
it was w’holly submerged, and it was, to adopt any 
expression used in this class of cases in IndiOt 
“ diluviated ; ” that is, the surface soil, the culturable 
soil, was wholly washed awoy. After the la[)se of 
some years, and after one temporary recession and 
re-encroachment which has occurred in the interval, 
the water has ultimately retired, and the land, having 
been for some time in a state described as admitting 
of only temporary cultivation by hand sowing, has 
become hard and firm soil, capable of being cultivated 
in the usual manner. The Plaintiff says, “This 
was my property. The Ganges^ which swallowed it, 
has again yielded it up, and I claim my property, 
which, having been buried and lost to sight, has again 
reappeared.” 

The rule of the English law applicable to this case, 
is thus expressed in a work of great authority, HaUf 
tie Jure Maris^ p. 15:—-“If a suoject hath land 
adjoining the Sea, and the violence of the Sea swallow 
it up, but so that yet there be r*asonable marks to 
continue the no'ice of it; or though the marks be 
defaced, yet if by situation and extent o( quantity 
and bounding np on the firm land, the same can be 
known, or it be by art or industry regained, the 
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subject doth not lose his property.” ” If the mark 
remain or continue, or the extent can reasonably be 
certain, the case is clear.” And in another plaice, 
p. 17, he sa’ys; “ But if it be freely left again by the 
reflux and recess of the Sea, the owner may have his 
lancl as tfefore, if he can make out where and what 
it was; for he cannot*lose his propriety of the soil, 
although it for a time blcomes part of the Sea, and* 
within the Admiral’s jurisdiction while it so con¬ 
tinues.’’ 

This principle is one not merely of English law, 
not a principle peculiar to any system of Muni¬ 
cipal law, but it is a principle founVied in universal 
law and justice; that to say, that vVhoever has 
land, wherever it -is, whatever may be the accident to 
which it has been exposed, whether it be a Vineyard 
wliich is covered by lava or ashes from a Volcano, or 
a field covered by the Sea or by a River, the ground, 
the site, the property, remains in the original OWner. 

There is, howeyer, another principle recogni/ed iii 
the English law, derived from the Civil law, which 
is this,—that where there is an acquisition of* land 
from ttie sea or a River by gradual, slow', and imper¬ 
ceptible means, there, from tlie supposed necessity 
of the case, and the difticulty of having to determine, 
year by year, to whom an inch, or a foot, or a yard 
belong.s, the^ accretion by dluvion is held to belong 
to the Owner of the adjoining land, R^x v. Lord 
Yarborough (2 Bligh, N. R.,147). And the conversd 
of \Jiat rule was, in the year 1839, held by the 
English Courts to apply to the case of a similar 
wearing away of the banks of a navigable River, so 
that there the Owner of the River gained from the 
laud in the same way as the Ow'iier of the land had 

Xlll—>62 
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in tlie former case gained from the Sea (In re Thi 
Hull & Selby Railuaay^ Ji Mee. Wei. 327). To what 
extent that rale would be carried in this Country, it 
there were existing certain means of identifying the 
original bounds of the property, by landmarks) by ^ 
maps, or by a Mine under the Sea, or other means of 
that kind, has never been judio'ally determined. 

This principle of law, so fkr as relates to accre¬ 
tion, has, to soiTie extent, been made part of the 
positive written law of India, and it is on the opera¬ 
tion of such positive written law that the Defendants’ 
case is based. Thi.s law is to be found in the Re¬ 
gulation XI. of 1825. a Regulation for declaring ‘ 
the rules to be observed on tile determining of claims 
to lands gained by alluvion, or by the dereliction 
of a River, or the Sea. There is a recital in that Re¬ 
gulation, as to disputes which had arisen with regard 
to such claims, and the necessity of having some 
definite rule laid down with regard to several matters, 
only one of which is material or relevant to the 
present case; and that is the case provided for by the 
4th section of the Regulation. By cl. i, of that sec¬ 
tion it is provided that, “when land may he gained 
by gradual accession, whether from the recess of a 
River or of the Sea, it shall be considered an incre¬ 
ment to the tenure of the person to whose land or 
estate it is thus annexed, whether such land or estate 
be held immediately from the Government,” or from 
any intermediate landowner. And the Defendants' 
contention is, that the Plaintiff’s land having been 
wholly submerged, so as to make their {the Defendants’) 
land the River boundary, the subsequent recession of 
the River has caused a gradual accession to their land, 
and an increment by annexation to their estate, notwith- 
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standing that Hie laud has been re-formed on the ascer¬ 
tainable and ascertained site of the Plaintiff’s mouzak. 

It is *10 be observed, however, that that clause 
refers simply lo cases of gain, of acquisition by means 
of giiadual accession. There are no words which 
imply the confiscation ,or destruction of any private 
person’s property whatever. If a Regulation is to be 
construed as taking away anybody’s property, th*at 
intetftion to take away ought to be expressed in very 
plain words, or bfe made out by very plain and neces¬ 
sary implication. The Plaintiff here says,—“ 1 had 
the property. It w;is my property before it was 
covered by the Qatiges* It remained my property 
after it was sujjmf^rged by the Ganges. There was 
nothing iu that state of things that took it from me 
and gave it to the Government. When it emerged 
there was nothing that took it from me and gave it 
to any other person.” And in answer to such a 
claim it would certainly seem that something more 
than mere reference to the ■ acquisition of land by 
increment, by alluvion, or by what other term may be 
used, would be required in order^to enable the owner 
of one property to take property which had been 
legally vested in another. 

In truth, when the whole words are looked at, not 
merely of that clause, but of the whole Regulation, 
it *is quite obvious that what the then Legislative 
authority was dealing with, was the gain which an 
iiidividual proprietor might make in this way from 
that which was part of the public territory, the public 
domain not usable in the ordinary sense, that is to. 
say, the Sea belonging to the State, a public River 
belonging to tKe State; this was a gift to an in¬ 
dividual whose estate lay upon the River or lay upon 


1870. 

’—^ 
Lopkz 
«. 

Muddun 

Mohun 

Thakoor. 



47® 



Lopbz 

V. 


MupDVN 
' Mohvn 
TplAKpOR. 


CASES IN THE PRIVY COUNCIL 

the Sea, a gift to him of that which, by accretion^ 
became valuable and usable out of that which was in 
a state of nature neither valuable nor usable. 

And on the very words of the section itself, if the 
ownership of the submerged site remained as^it was 
(and there seems nothing to take- it awav), it is 
difficult to see why a deposit of aMuvion directly upon 
it is not at least as much an accretion and annexa* 
tion vertically to the site as it w'oyld be an accr/tion 
and annexation longitudinally to the river frontage of 
the adjoining property. 

If we had then to consider the question for the 
first time, we should have come to the conclusion 
that the 4tli section did not govern the ca<e, and that 
the question would have to be determined by the 
general principles of Equity, to which all cases not 
in terms provided for are referred by the 15th section. 
Those principles would not give the Plaintiff's pre^ 
perty to the Defendant. But the qu‘^stion is not 
raised for the first time. The very point came for 
consideration in India before a Court comprising Sir 
Barnes Peacock, Mr. justice Bailey, and Mr. Justice 
Kempe\ and aftrr full consideration, it was decided 
that lands washed away and afterwards re-formed on 
an old pile, which could be clearly recognized, are 
not lands gained within the meaning of section 4, 
Regulation XI. of 1825, vix., t ey do not become the 
property of the adjoining Owner, but remain the 
property of the original owner. 

And the same point arose in a case in this Court 
of Mussunnat Imam Bandi v. Hurgovind Ghose^ 
reported in 4 Moqre’s Ind. App. Cases, 403. It is 
there said,—“ The whole of the Di»trict adjoining the 
land in dispute, a$ well as tl^at land itself, is flat, apd 
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very liable to be covered or wasshed away by the waters 
.of the Ganges^ which River frequently changes its 
channel. The*land in dispute Was inundated about 
the year 1787; it remained covered with water till 
about rSoi, and then became partly dry, until, in the 
year 1814, it was agafli inundated. After this period 
it once again reappeared aabove the surface of the 
wateiP, and, by the year 1820, it became very valuable 
land.’’ That is a state of tilings very singularly like 
what has occurred in th'is case. 

Jn that case it was held as follow's: — “ The ques¬ 
tion then is, to whom did thi.<> land belong before the 
inundation ? Whoever w'asthe Owner then remained 
the Owner while it wa# covered with Water, and after 
it became dry.” 

This authority app<“ars to their Lordships conclu¬ 
sive in the present case. 

In a subsequent case, however, Katteemohinee Dos- 
see V, Ranee Monmohinee Oahee, (3 W. R. P. 51, 26th 
May, 1865), it was held by a Court coropri.sing Justices 
Trevor ^ Lock, Bay ley, and Morgan, that all gradual 
accessions from the recess of a River on the Sea are an 
increment to the estate to which they are annexed 
without regard to the site of the increment, and a dis¬ 
tinction was taken between the two cases; and it 
seems to have be.en considered that the former case 
did not apply to any rase where the property was to 
be considered as wholly lost and absorbed, and no 
part of the surface remained capable of identifica¬ 
tion ; where there was a complete diluviation of the 
usable land, and nothing but a useless site left at the 
bottom of the River. Their Lordship-*, however, are 
pnable to assent to any such distinction between sur¬ 
face and site. The site is the property, -^nd the law 
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knows no diiference between a site covered by water 
and a sue covered by crops, provided the ownership 
of tht' site be ascertained. 

Their Lordships, however, desire it to be under- 
.stood that they do not l»oId that propeUy absorbed 
by a Sea or a River is, tfoder all circnmstances, and 
after any lapse of time, to^ be recovered by the old 
Owner. It may well be that it may have been so 
completely abandoned as to merge again, like any 
other derelict land, into the public domain, as part of 
the Sea or River of the State, and so liable to the 
written law as to accretion and annexation. 

But ill this case not only"^ did the parties themselves 
take the proper, prudent, and honest means of pre¬ 
venting the necessity of any dispute arising by inter¬ 
changing the Tanabundee which has been put in .evi¬ 
dence, but the Plaintiff, as between him and the State, 
did also take the most effectual means in his power 
(having fhe description and measurement of the sub¬ 
merged mouzak recorded, and continuing to pay rent 
for it) to prevent the possibility of any question of 
dereliction or abandonment being raised against him. 
Their Lordships are, therefore, of opinion that the 
property now being capable of identihcation by means 
of that Tanabundee and otherwise, the property 
having been the property of the Plaintiff when it 
was submerged) never having been abandoned or 
derelict, having now emerged from the Ganges, is 
still bis property; and they will, therefor,?, recom¬ 
mend to Her Majesty to reverse the decision of the 
Court from which the appeal has come, to affirm the 
decision of the Principal Sudder Atneen, and that the 
costs of the litigation both below and here should 
be given to||^e Appellant, the Plaintiff, 
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Maharajah Dheeraj ’ Mahtab 
* Chhnu, Bahadoor 


Appellant; 


AND 


Bulram Singh, and 


ANOIHER 


Respofifients'.'*^ 


On appeal from 


the High Court of Judicature at 
BehgaL , 


In this casft the Appellant applied for execution of 
a decree agnin^t the Respondents, and the only ques¬ 
tion considered by the High Court was, whether ne 
was barred of his right to have execution by the pro- 

* Present :—Member^ of the Jut/idial Committee —The Right 
Hon. Lord Cairns, the Right Hon. Sir Janies William Colvilc, and 


14th July, 
1870. 

Construction 
of the Act of 
Limitation of 
suits, No. 
XIV. of 1859, 
sec. 20, 

/I, obtained a 


the Right Hon. Sir Joseph Napier, Bart. ^ decr^andas 

Assessor The Right Hon. Sir Lawrence Peel. • debtor ab**"^" 

. , . . < aconded, an 

attachment issued whereby A. reahaed part of the judgment-debt. Both 
the decree-holder and judgment-debtor died before the debt was satis¬ 
fied. The heir of the decree-holder applied in 1861 to enforce the 
decree. The ^atsit, or Sheriff s Officer, made a report that the heirs 
could not be served with the notice, and afterwards, in 1862, by a pro. 
ceeding before the Principal Sudder Ameen, it was ordered, that the 
number of the case be struck off the record, on the ground, that final 
proces.s could not be issued against the hell of the judgment-debtor. In 
i86s, within three years from the date of the recording of the proceed* 
ing in 1802, the decree-holder again applied for execution of the decree 
but the Courts in India held, that he was barred by the limitation of 
suits Act, No. XIV. of 20, as the period of three years' limi. 

tation was *0 be computed from the Nazir's report, and that the dat^of 
tITe recorded proceeding founded thereon did not give the decree-holder 
a fresh starting point to calculate the period of limitation. Such holding 
reverseiL on appeal, by the Judicial Committee, on the ground, that the 
application ig for execution of the decree, and the proceeding of 
the Court striking the case off the file, was a proceeding to keep in 
force the decree originally made, as provided by the 20th section of the 
Act, No. XIV, of 1859. H 
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visions of the 2olh seclion of Act, No. XIV. of J859, 
for limitations of suits (af. 

The circumstances of the case were as follows 

On the 21st of December^ 1829, Maharajah 
Dheeraj Rajah Tej Chund, hahddoor, to whose 
estate the Appellant succeeded as heir at-latv, obtained 
a decree for Rs. 8,100 for arrea'rs of rent against 
Khetter Mohun Stn^h, whose heirs, the Respondents, 
represent his estate. 

In Assar, 1238, correspondin’i; with /line, 1831, 
the dt'Oree-hol<lt*r applied for execution of his decree 
against the e<^iate of the judgment-debtor, and notice 
was accordingly ordered to be given to tl»e latter. 

On the lolh of September^ 1838, the case was, 
according to the usual practice of the Indian Courts, 
struck off the hie, inasmuch as the estate of the 
judgment-debtor which had been then attached had 
been sold, and the proceeds paid' to the Creditor in 
pare satisfaction of his claim, of which, however, the 
greatest part remained unsatisfied. 

Previous to tilid striking-off the file of the case, 
and subsequently to the first application for execu¬ 
tion, on the 3vd of Assin, 1238 B.s,, the decree? 
holder made a second application, stating that the 
judgment-debtor had absconded and the decree was 
not satisfied, and asked for (process against the person 
ot the judgment-debtor, ot for attachment, and sale 
of his property. 


(0)Tlie 20th section enacts that, “ No process of execution shall 
issue from any Coari not established by Koyal Charter to enforce 
any judgment, decree, or'order of such Court, unless some proceed¬ 
ing shall have been taken to enforce any such judgment, decree, or 
Older,' or to keep the same in force, within three years ne.xi. pre- 
ccdint'' the application tor such executiuu." 
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On this application, an Order was made for the 
■auachmenc of the scheduled property, but the judg¬ 
ment was not thereby satisfied. 

The decree-holder having died, and the Appellant 
being a Minor at the* time of his succession, as his 
herr-kat-laty aforesaid, no further steps for some 
time taken; but an the i8th oi/eyC, 1258 BS., cor¬ 
responding with fune^ the Appellant applied for 

prdeess against the person of the judgment-debtor, in 
order to«obtain payment of the unpaid balance with 
interest, and after 'some delay, apparently occasioned 
by inquiries as to the tinte when Appellant had 
.attained his majority, on the 2gtli of September^ *852, 
the process prayed for wq^ ordered. ‘ 

On the i8ih oi May, 1853, again 

struck off the file, in consequence of the Appellant’s 
Mooktar being unable to point out the judgment- 
debtor to the Officer of the Court k 

On the 7th of December, 1861, the judgment- 
debtor having in the meantime died without the decree 
having been satisTied, the Appellant applied to the 
Judge of Ease Burdwan for process of execution 
agaiqst the persons of the Respondents, as Jiis*heirs, 
stating that in Cese of non-arrest the Appellant would 
file a list of property, with the view of proceeding 
against such property, bn the abtli of December, 
1861, the case, which was then marked and described 
as N«. *106 of 1861, was accordingly sent by the Judge 
to (he Principal Sudder Ameen, wdio accordingly 
ordered and directed the usual notices to issue. 

On* the 24th of January, 1862, tlie Nazir o{ the 
Court of the Principal Sudder A/peen made his report, 
that the Court Peon had gone to the place .stated and 
searched fir the judgment-debtors, their Gomastahs^ 
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servants, or any adult member of the family, but vtra§ 
unable to find any of those person*:, and had in their 
absence served the notice commilttd to him for that 
purpose, by affixing it according to the ordinary 
practice in like cases to the outer door of the ju:lgment- 
debtor’s house, taking receipts for such notice ‘from 
the village Chovokeedar (w ^t(;Jiman)' and others. 

On the 2nd of Falgoon. i,;:68 B S., corresponding 
to February, 1862, the Kespoiident, Bulrnm Singh, 
with one Rughoonath Singh, on bel alf of the above- 
named Minor, who, as appeared from the Nazirs 
report, had kept ot»t of the way to evade process, filfd 
a petition of o^ijections before the Principal Sudder 
Ameen, in which they did not dispute the due service 
of notice, or questi >n the original right of this .A^p- 
pellant under the Decrer, but objected to execution 
proceeding on thr grounfK fir-t, that it was tiarred by 
limitation, and secondly, tliat no estate ot the judg¬ 
ment-debtor had comt- into their possession. 

In Match, 1862, the Appellant filed anniher prti- 
tion, by wliich he submitted, that he was not barred by 
Act of limitation, and offered to prove that Rulram 
Singh and others, against whom he Ind applied, 
were in possession of .the estate of the judgment- 
debtor, Kheiter Mohun Singh, and prayed for attach¬ 
ment and sale of certain of his property, described in 
the schedule to his petition, and satisfaction thereout 
of his claim. 

On the 4th of March, 1862, the Pri ncipal Sudder 
Atneen ordered upon this petition, that if there were 
no objections, the notice of sale, &c., should be ^rawn 
up in due order. * 

A proceeding was held and recorded by Baboo 
Nabin Kisio Pauiit, the Principal Sudder Ameen, on 
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the 29th of November, i S62, and in the matter of 

*the petition of the Appellant, when he ordered as m^lharajaii 

follow*;—“Whereas the heir of the judgment-debtor 

is a respectable woman ; the final proce^s cannot Chund, 

* , ^ . , , Bahadoor 

be is’sued ‘against her. I/ t the number of tlie suit v. 
be struck off from this recc ed, at present.” Sino. 

No distinct adjudication appeared to have taken 
place on the points rais <1 by the petitions, and 
apparent!^ without any inquiry as to the liability of 
the male heirs or of the property of the judgment- 
debtor, of which, attachment and sale in execution 
^ere proved by the Ust-mciftioned petition. 

On the 20th of iViTvrmber, 1866, being within 
three years from the* date ol last-mentioned proceed¬ 
ing, the Appellant applied by petition, to the Judge 
for execution of the decree against the Respon¬ 
dents by attachment and sale of certain scheduled 
property belonging to the estate of the judgment- 
debtor. The case .was again sent by the Judge to 
the Principal Sudder Ameen, who ordered the 
application to be registered and notice to be yvrti to 
<'he judgment-debtors. * 

On the ist of February, 1866, a petition was filed 
by Bolodeb Singh and Rhm KHsto Singh^ alleging 
themselves to be Grandsons of Khetter Mohtin Singh, 
the judgmenMebtor, and objecting to the execution 
on the ground of limitation, by reason of the lapse of 
time since the execution had taken place in the case, 

No. iq6 of 1861, and also on the ground, that no 
portion of. the estate of the judgment-debtor had 
come into their possession. 

To this petition tlje Appellant replied; and on the 
19th of March, 1866, the Principal Sudder Ameen 
(Mr. J‘ Reily), held that the Appellant’s right of 



CASKS IN THE PRIVY COONCtL 


4*4 


i8;ro. 


Mahakajak 

Dhbbiiaj 

Mahtab 

Chund, 

B AHADOOR 


V. 

Bul'ram 

Sing. 


execution wa? barreii under th^ provisions of 

No. XIV. of 1S59. sec. 20, inasmuch as the periotl 

of' three years was to be computed from the last step 

taken in the ca‘:e, namely, the report of the Nazir^, 

on the 24th of January^ 1862, from which date up 

<• 

to that of the application ''then under adjudication 
more than three years had ela'psed. 

The Appellant appealed therefrom to the High Court 
in Calcutta^ which appeal was heard by a' Division 
Bench, consisting of Messrs, Loch and G. / 4 . 
fhersoitf and by a decree, dated- the 2oib of August^ 
1866, that Court affirmed the decision of the Court 
below, stating as follows:—“It has been held by 
a full Bench [a), that the date on which an execution 
case is struck off the file does not give the decree- 
holder a fresh starting-point from which to calculate 
the period of limitation. The date from which the 
time for executing a decree is calculated commences 
from the date on which any act is,done by the decree- 
holder in good faith, or by the Court in furtherance 
of th2 decree, but the striking off a case is not hn 

n ^ 

act in furtherance*^! execution.” ' 

The appeal was from this decree. As the Respon¬ 
dents did not appear, it was dieard ex parte. 


Sir R. Palmer, Q-C., Mr. Leith, and Mr. Doyne, ' 
for the Appellant. 

The decree was kept alive, and in force on the 
agth of November, 1862, when, by the proceec^ng of' 
that date, the case in execution of the decree ^as 

tf 

struck of the file; and the next ^plication pf the 

Appellant lor execution of the decree was made 

• * 

(v) Goaroo Doss AuckhofUe x, Modkoo Koondoo^ and Bakoo 
Kishen Succa Uooknjte v. Uokendra Lai Shome, 6 W. R. Mis. ^ 
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’ within three years from the date of such pro¬ 
ceedings before the Principal Sudder Ameen. Accord- 
• Ing to the true, construction of the 20th section ol 
m the Act, No. XIV. of 1859, the new law of limitation 
of suits, the pendency of the execution case down to 
the 29th of November,* should have been con¬ 

sidered sufficient to tike the case out f)f the operation* 
of that section, as the words in that section "Unless 
some proceeding ,shall have been taken to enforce 
such judgment,'’ should have been construed by the 
Court as referring not merely to the issue of the 
first Order for process, *but to the whole time that 
the execution case, or* proceeding, was pending and 
remained in forc£. To hold otherwise would be to 
offer an undue advantage to Defendants who could 
evade or withdraw themselves from the process of 
the Court. The cases of Gooroo Doss Auckholee v. 
Modhoo Koondoo, and Baboo Kishen Succa Mookerjee 
V. Mohendra Lai Shame {a), relied on by the High 
Court, are really in our favour; for if bond jides in 
the decree-holder be essential, the present case*shows 
• that every effect to enforce execuPion was bond fide 
made by the Appellant during a series of years and 
down to the striking the suit off the file, No. 108 of 
1861, in November, 1862, but the Appellants’ efforts 
were d^efeat<;d by the artifice and evasion of the Re¬ 
spondents, or by the action of the Court below. 

The Right Hon. Lord Cairns:— 

Thb question in this appeal is, the proper construc¬ 
tion of life aoth section of Aot, No. XI.V. of 1859, 
whicfi enacts [His Lordships read the section, 

'V 

p. 480} and proceeded;—Was there, at any time 
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within there' years preceHing* the application for exe« 
cution made in the Court below, any proceeding which 
had been taken to keep in force the judgment, decree, 
or order originally made in favour of the present 
Appellant ? 

What took place was this. iThe original Debtor died. 
(The Appellant de.sirej to haviL the benefit; of his judg¬ 
ment against the htir, or heirs>at-law of the Debtor. 
In this state of things he applied to the Judge Cor pro¬ 
cess of execution against the Respondents as heirs, and 
on the 36th of December^ 1861, this application was 
made to assume the form of a cause. It was marked 
and described as No. 106, of 1861, and was sent by 
the judge to the Principal Suddjsr Ameen, who 
directed the usual notices to issue. It is the history 
of that cause which we have to trace for the purpose 
of seeing, whether it was kept alive, or whether it 
became at any, and w'hat stage, inoperative 

On the 24th of 'January, i86^, tlie JVasir of the 
Court made his report ihit another Officer, z. Peon, 
had gpne to the place stated, and searched for the 
Judgment-debtors, but was unable to find them, and 
had affixed tlfe notice in a particular way, and served 
it upon the village Watchnvin. Then, in February^ 
1862, the next month, the Respondents filed a petition 
of objections before the Principal Sudder Atneen, not 
disputing the service of the no* ice, but objecting to 
execution proceeding on the grounds, that it w2.s 
barred by limitation, and that no estate of the Judg- . 
ment-debtor had come into their possession. Tht^re 
was. therefore, a iiiile contestatio between the parties 
to this suit, the lepresentatives of Defandhnts to 
the suit appearing, and rontestinjg the right of, 
the Plaintiff to have the benefit of the execution 

'1 i'*’' 
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against the original Defendant. In March^ 1862. 
without any delavi the Appellant put in a peti> 
tion by way of answer to the petition which the 
V Respondents had put in, contesting the allegations in 
point of law that the Respondents had made. In that 
statd of things, both parties having placed their 
view of their respective •cases upon record, on the 
4th of March, 1862, tite Principal Sudder Ameen 
ordered that on the last petition, if there were no ob¬ 
jection, flie notice of sale should be drawn up in due 
order; and it appears that, following upon this, on 
the 29th of November, 1862, a species of hearing was 
brought on before the tVincipal Suddef Ameen, for 
the purpose of discussing VI or some of the allegations 
Avhich had been n>ade in these petitions, and it was 
then, upon that day, the 2:^th of November, 1862, 
that tlie Principal Sudder Ameen pronounced his 
opinion as follows ; “ Whereas the heir of the Judg¬ 
ment.debtor is a respectable woman, the final process 
cannot be issued against her. Let the number of the 
suit be struck off from this record, at present.” 

Now, 1 pass by the question, whether that* was 
^meant to be a final judgment, or •only a temporary 
delay interposed in the proceeding of the suit, 
and ' I will suppose, foa the purpose of argument, 
that it was meant to be a final ju Igment. It was at- 
this point, and at this point for the first lime, that the 
suit, which up to that time had been pending, was dis¬ 
posed of by any Order of the Co-urt, snd up to that 
time there'appears certainly to have been no delay on 

‘ft 

the part of either side. It was prosecuted 
and d.;{ended bouH fi^e ; and it appears to their Lord- 
ships, that so long as that process was going on, «o long 
«s there were these allegations and counter-all* gations, 
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as to the to receive and prosecute the decree^ there 
was a peitding proceeding, and it would have been 
out of the power of the Appellant to have done any¬ 
thing but wait for the result §nd the O^der of the 
Court upon that pending proceeding. 

Their Lordships, therefore, were the 'tase ‘ not 
affected by any authority, 6r by any prevalent course 
' of practice in India, would hiVe no hesitation what¬ 
ever in holdinu, that there was here a proceeding to 
keep in force a judgment, decree, or order driginally 
made; that that proceeding was pending every day 
of the time until it w'a*; disposed of o^i the 29th 
of November, 1862, by the Order to which I have" 
referred. 


But it has been suggested in the judgment of the 
Court, in the pre.sent case, that the matter is affected 
by a former decision of the Court in India, Gooroo 
Doss Auckholee v. Modhoo Koondoo (6 W. R. Mis. 
98}, which had led to a conclusion different from 
the one which we have expressed^ Their Lordships 
have referred to the case retied upon, and they 
desire to say, that they see no reason whatever to find 
tault with the decision in that case. That case^ 
appears to have laid down this rule, that all acts done 
either by the Court, or by an Officer of the Court, 
or bond fide by the Applicant for enforcing the 
decree, or keeping it in force, would satisfy the term 
“some proceeding” in the 201 h section; l:>ut then 
the Court go on to qualify that by saying, that there 
might be things done by the Court, or tbere^ might 
be things done by the party which might appear at 
first sight to be steps taken in execution and pjrosecu- 
tion of his right, but which really might be done in 
such a way as, so far from showing diligence or 
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^tjgrilance on his part, might be so tained with itrant 
of good faith, that they would lead to a totally oppo¬ 
site conclusion ; and tin the particular case before the 
Court, they Ifound that, there had been an application 
•made to eitecute the decree, that that had been 
•pending fSr a considerable time before the Court, and 
had ultimately been dismisled by the Court itself by 
an ^ act of the Court fcfr want of prosecution: and 
applying other general observations to that case, they 
appear to*have arrived at the conclusion, that the cir* 
Cumstance that thei^e had been a want of diligence 
which obliged the Court to dismiss the suit for want 
of prosecution, made the ftct of the Coujrt there not 
to be an act which could*satisfy the expression “ some 
proceeding” within the 20th section, 

Their Lordships see no reason whatever to dis¬ 
approve of that decision. It would, as it has been 
pointed out, be a very strange result should the mere 
chronicling or recording by the Court of the fact 
that there had beei\ delay and laches on the part of 
the litigant, such as obliged them to strike the suit off 
the file, if that act of the Court done under suclr cir- 
• cumstances were to redound to the benefit of the 
Litigant, and to enable him to say that he had been 
using due diligence withki the period of three years. 
Not in any way disapproving, therefore, of the decision 
to which we^ have been referred, their Lordships are 
of opinion that in the present case the proceeding 
which has been taken were within three years 
after the Order of the Principal Sudder Amcen of 
the 2gth pf November^ 1862, was made. We there- 
fore, jyill humbly recommend to Her Majesty that 
the Order should be reversed, and that the Appellant 
should have his costs of this appeal. 
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Appellant ; 
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On appeal from the High Court of judicature at 
Fort William^ in Bengal, , 


14th luly, 
1870. 

A Plaintiff 
sued for pos¬ 
session of 
lands and 
mesne profits. 
By an Order 
in Coancil 
made on the 
appeal, the 
suit was re¬ 
mitted to 
India, and it 
was ordered, 
that the 
Court below 
should direct 

J ossession to 
e given 
the Plaintiff. 


This appeal was brought from an Order made by 
a single Judge of the High Const at Calcutta^ by 
which the Appellant’s application for possession and 
wasilatf or mesne profits, of certain lands, which 
had been decreed fo him by an Order in Council, 
dated the 29th of June, 1865, was, so Far ns related 
to mesne profits, refused, on the^ ground that in the 
Order in Council decreeing possession, of which exe¬ 
cution and m**9ne profits were sought, there was no 
direction contained as to mesne profits {a). 


• Present :—Members of the Judicial Committee —The Right 

Hon. Lord Cairns, the Right flon. Sir James William Colvile, 

bn ^titiofito and the Right Hon. Fir Joseph Napier, Bart. 

High Assessor:-^The Right Hon. Sir Lawrence Peel. 

Court for exe¬ 
cution, and to 

carry out tha See case, 10 Moore’s Ind. App. Cases, pp. 8 t, 

Order in 

the oetition prayed for possession of the lands and also mesne profits. The 
Jad*»e ordemd possession to be given, but refused to order mesne 
proifts, on the ground, that in the Order in Council there was'no 
direction with wspect to mesne profits. Held f reversing so much of 
the Order of the High Court as refused mesne profits), that the Order in 
Council decreeing possession carried by its own force the right to tha 
aiesne profits. 


IIS. 



' bN APPEAL FROM THE EASt INDIES. * 

j By the Order ia Council made on the appeal, it was 
dleclared, that the Appellant was ''entitled to the 
mouzas Gourmahee and Goruckporet and the lands 
comprised therein and^ belonging thereto, and to all 
• such^ other parts of any of the lands in question in the 
Buit as are not comjinsed in the settlement of liavalee^ 
and to declare that the settlement comprises only the 
measured area of 123,^07 bcegahSy and to so much of • 
any of tue land in dispute as upon the inquiries after 
directed may appes^r to belong, or be property at« 
tributable, to the Bunkur and Boondee Mehals in the 
pleadings mentioned, or to the Ghauts of which the 
same in part consist, an*d that the righ}s of Havalee 
in respect ot Bakum do* not extend beyond the 129 
beegaks and 19 biswahs mentioned in Beadon's settle¬ 
ment, and which are included in the 123,207 beegahs, 
and that the High Court of Judicature “^do inquire 
what is the nature and character of the Bunkur and 
Boondee Mehals_ and of the Ghauts comprised therein 
respectively which are included in Piron*s settlement, 
and are therein estimated S. Rs. i,i 16; and whether 
the same, or any, and which of them, included any, and 
• what part of or any, and what riglif or interest, in the 
land in question in this suit; and to declare that so 
much of the land in question in this suit as may upon 
such inquiry appear to be comprised in the said 
.Bunkuir and Boondee Mehals, or Ghauts, belongs to 
Havalee, and that the Appellant is entitled to recover 
the residue of the land in question, and to direct the 
Court*to proceed in the suit as _upon the result of such 
liinquiry may appear to be just, and to direct any costs 
ol the suit falready paid to be refunded, and the .Court 
to deal with such^costs, and ail other costs of the suit, 
including this appeal, having regard tg the declara- 
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tions aforesaid, and to the result of the said inquiry t 
but that this Order is to be without prejudice to any 
proceedings which may hereafter be taken for the 
settlement of Havalee." 

In the plaint, the Appellant (the Plaintiff) prayed 
for possession of the lands, and Rs^ 25,000, the amount 
pf mesne profits, and for further mesne profits to the 
day of getting possession, and interest to day of p'ly-* 
ment, and one of the issues tried in the suit was, 
whether his claim for wasilat v^as proper or not. 
Both Courts in India dismissed the sqit* On appeal 
the Judicial Committee reversed these decrees (tf), and 
remitted the suit to India, ^subject to the directions 
embodied in the before-mentioned Order in Council. 

On the 13th of March, 1865, the Appellant 
presented a petition to the High Court at Calcutta.^ 
praying for execution of the above Order in Council, 
and that the High Court would pass an Order for 
delivery of possession of the two mouzahs, so decreed 
to him, and for payment of w&silat in respect 
thereof as claimed and estimated in his plaint. 

Tlfe , hearing of the petition came before Mr. Justice 
L. «S. Jackson, one of the Puisne Judges of the High 
Court, who made the following Order; “Let the 
directions of the Order in Cbuncil of the Privy Council 
be carried opt, possession of the mouzahs specified, to 
be given to the Petitioners, and the several matters 
specified to be inquired into by the Principal Sudder 
Ameen of Bhaugulpore-. The Petitioner asks fo? 
wasilat, but it appears to me that this Court canncA 
give anything beyoiyd what the Privy Council in list 
decree has given.” 


(a) Sec 10 Moore’s Ind. App. Cases, 8l< 



ON APPlfAL FROM THE EAST INDIES. 


• 493 


Against this Order refusing mesne profits the 
present appeal was brought. 

Sir R.^ Palmer^ Q-C., and Mr. Leiih^ for the 
Appellant. • 

The original suit was brought not only to recover 
possession of the 'lands,• but also mesne profits in 
respect thereof from ^the time the Appellant was 
deprived of possession up to the time when such 
possessisn should be restored to him. By the Order 
in Council made on appeal, it was declared, that the 
Appellant was entitled, to the two mousahs^ and all 
• other the lands sued fq;: as were not included in 
the settlement of Pergunn^h Havalee\ and decreed 
possession ; therefore, the Appellant is entitled, as a 
consequence, to mesne profits, and the Judge was 
wrong in refusing to award the same. In carrying into 
execution the Order in Council, under the special 
directions therein contained, it is apparent that the 
High Court should have proceeded in the suit as 
might, upon the result of the inquiry therein ordered, 
appear just. The High Court was competent to order, 
and ought to have awarded, as just to the Appellant, 
mesne profits ii*. respect of such portions of the lands 
as he should be found entitled to under the Order 
in Council. 


1870. 

Rajah • 
hStANUNO 
. Singh 


V. 

Maharajah 
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Singh, 

Bahaduoh. 


^ Mr. poyne, for the Respondent. 

The first objection is, that the Appellant has not, 
under the Letters Patent creating the High Court, 
or the Orders made by that Court, a right of 
appeal dgainst an Order made by a single Judge; 
but * secondly, assuming that the Appellaot has 
§uch right of appeal; the Order of the High Cqurt 
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was correct, as it was not competent to that CdurC 
to add to the Order in Council supplemental Order 
for mesne profits. In the case of Doorgapersaud Ri^y 
Ckowdry v, Tarapersaud Roy Chowdry (a), it was 
decided by Lord Kingsdown that a single Judge of 
the Sudder Court was not competei|^t to make a supple¬ 
mental Order for wasilat, upon a decretal Order of the 
Sudder Court merely decreeing possession. That w^s 
according to th« Circular Order of September \\\.\ 
1829 (^). The Courts in India have held that the 
Court cannot add to or depart from an Order in 
Council, or decree of the Superior Court, nor can an 
Order for mesne profits be imported into a decree, 
Jugdeb Narain Singh v. The Court of Wards (c). 


15th July, 
1870. 


The consideration of their Lordships’ judgment 
was reserved, and now pronounced by 


The Right Hon. Lord Cairns. 


The Appellant in this case originally sued to 
recover from the Respondent certain villages and 
lands, alleging that on a true adjustment of the 
boundartes they belonged to the Nisamut MehalSf 
a«d Hot to Havalee. He claimed also mesne profits. 
The suit was dismissed by the Court of First In¬ 
stance, and that dismissal was confirmed by the 
Sudder Dewanny Adawlut, 

Their Lordships, on whose recommehdatidn the 
Order in question was made, thought that this dis¬ 
missal was wrong, and in an ordinary case they would 
have made the final decree which the appellate t^ouri 


(a) 8* Moore’s Ind. App. Cases, 308., 
(<) 3 W.Mis. 9. 


(*) Ib.,.3«5. 
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ih India ought to have made. Not having materials fof 
doing this, they reeommended the Order in Council in 
question, which declared the Appellant absolutely en¬ 
titled to the villages oJ Gourmahee and Goruckpore^ 

• and to all the rest of the land in dispute which was not 
comprised in the settlement of Havalee. By the de¬ 
claration in the Order in Council it limited Havalee 
to*123,207 b'eegahSf including 129 beegahs and ig 
biswahs^ part of Beadon settlement, and so much of 
the land in dispute a^ bt longed to or was attributable 
to the Bunkur and Boondec Mehals, It then directed 
the High CouVt of Calcutta to make the inquiry neces¬ 
sary to understand what’this last-mentioned land was, 
and to proceed in the suit as upon the result of such 
inquiry might seem'just,—dealing with the whole ques¬ 
tion of cohts, including the taxed costs of the appeal. 

Now, in this state of things, their l/irdships are 
of opinion, that the Appellant might well have 
waited the result of tho«e inquiries and accounts 
before applying to the High Court in Calcutta for 
the execution of the earlier part of the decree with 
reference to those villages to which he was ^edlared 

• entitled ; and their Lordships also ire of opinion, that 
the High Court at Calcutta might well have declined, 
if they had been so mibded, to execute the earlier 
part of the decree until they had completed the whole 
of the .inquiries and accounts. However, the Appel¬ 
lant did apply to the Court for the execution of the 
part of the decree which related to the two villages 
of Geturmahee and Goruckpore^ to which his title had 
been declared, and the ‘ingle. Judge of the High 
Court* bn whom appears to h^ve devolved th^ duty 
of answering the application, was willing to execute, 
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aod proceeded to execute the decree, so far as teg^af^# 
possession of those two villages. He stated his 
opinion to be, that with regard to mesne profits, inas¬ 
much as the Order of Her Majesty in 'Council had 
not specifically mentioned anything about mesne 
profits, it would not be proper for the Court ‘in India, 
in executing a decree, to mdke any Order with regard 
to the mesne profits. • ^ 

That Order standing would of course be an impedi¬ 
ment hereafter, even after the inquiries directed by 
the other part of the decree were completed, in the 
way of any application by the Appellant on the 
subject of mesne profits fronfi those two villages; and,' 
inasmuch as their Lordships are of opinion, that bad 
the first part of the Order in Council stood alone, it 
would have been one of the consequential directions 
proper to be given, to ascertain the amount of mesne 
profits at the time that possession of the villages was 
given, they think that, inasmuch as one part of the 
Order, namely, that with regard tp possession, has 
been executed by the High Court, everything connected 
with„lhat possession should be executed at the same 
lime. * 

Their Lordships are of opinion, that the right to 
mesne profits is consequential on the declaration in 
the Order in Council, and upon possession. They, 
therefore, think that the High Court shpuld proceed 
to ascertain, either itself or by an issue properly 
framed, to be ascertained by the local Court, what the 
amount due to the Appellant for mesne profits,upon 
these two villages is. They will, therefore, humbly 
»recommend to Her Majesty that an Order shoyjd be 
made to tbit effect; but, inasmuch as the difficulty 
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fids arisen, partly by the application of the Appellant 1870. 

to execute the decree piecemeal, and partly by the Iujah 

erroneous apprehension which the Court appears to 


have enterlaiifed of the effect of the judgment of their *• 

T . . *. . . Maharaja* 

Lordships, their Lordships think it a case in which Lhckmiisur 

^ S^INCHK 

there 'ought to be no costs of the appeal (a). Bahado^ 

• » 

(a) See Rodger v. The Comptoir D Escompte de Paris, 7 Moore’s 


P. C. Cases (N. 3 .)* 3 i 4 > |o the effect of an Order in Council 
carrying by its own force interest. 


Sri Gajapati|i Radhika pATTA-j 
• Maha Devi Garu ... • ^ ^ Appellant, 

1 

aNd 

Sri Gajapathi NIlamani Patta I ^ , 

Maha Devi Garu ... ^ ^ 


AND 


Sri Gajapathi Radhika Patta) ^ , 

^ \ Appellant, 

Maha Devi Garu ... ...J 


AND 

Sri Gajapathi Hari Krishna 
Devi Garu 


I Respondent^ 


On appeal from the Ht^h Court of Judicature, 

Madras. 


7 hES£ .were •consolidated appeals from a decree of 
the High Court at Madras, dated the 22nd of April, 


15th July, 
1870. 


Disputes 

® Present Members of the Judicial Committee The Right ha«Bg arises 

Hon. Lord Cairas, the. Right^Hon. Sir Janies William Col vile, and ti^'raiid^e 

the Right Hon.lSir Joseph Napier, Bart. * of the mar- 

Asseisof:—The Right HTon. Sir Lawrence Peel. • * 

Hiadoo,either 

without caste pr of the Soodra class; the two Sons of A., eaoh elaimtnc 
to be legitimate, the one against the other as illagitiinate, to aroM 



CASES !N THE PRIVY CPUNCIL ^ 



1870. 



Gajapathi 
RaohiiCa 
Paxta Maha 
Devi Garu 

V. 

Sri 

Gajapathi 
Nilamani 
pATTA Mama 
Dbvj Garui. 


1865, overruling the decrees of the Civil Court 
Chtcacole made in two suits, numbered respectively 
62 and 72 of i86r. The decree of the High Court 
in both buits declared, that the Tckaly Talook 
should be equally divided between the Appellant 
and the Respondent, and remanded the suits, to 
be treated as suits for tbe administration of the 
estate, and directed that fhe Civil .Judge should 
inquire who were the persons entitled thereto accord¬ 
ing to such declaration, and that he should make all 
the Claimants parties to that inquiry. 

The question at issue in both appeal^ was the same, 
namely, the right to the Tekaly Talooh, which at the 
time of the institution of the suits was in the pos¬ 
session of the Appellant; the pntirety thereof was 
claimed by the Plaintiff in the suit, No. 62 of z86i, 
and as to one moiety thereof was claimed by the 
Plaintiff in the suit No. 72 of 1861. 

Suit, No. 62 of 1861,was instituted by the Rfspon- 
dent, Sri Gajapathi Hari Krishna Devi Garu, against 
the Appellant, to recover possession, with mesne 
proiits, of the Talook, which had been placed by 
the F^evenue authorities in the possession of the Ap¬ 
pellant, 'Upon the supposition that she was the lawful 
Widow (which was denied by the Respondent), and 


litimtlAfi *lii.v Anttred. with the surviving Widow of .d., into s family 

to the effect? that the Sons were to be 

M^XTntitSl in moieties of A's eaUte, provision being made for 
equuiy eniwiw widow, but the division was not to take effect 

**Vi?*?II?"**#*i*?ire*t Son was of age. No actual partition took place, and 
vntU the his Wher, who dUd in possessibn. Both 

^**»*W4Sw8 hut no male issue. Hold, that the compromise was 
f; j; ' tke Sons and the Widows claiming under them.. 

that the effect of the agreement and compromise was 
a two Brothers a divided family, and the succession to 

to eoiMWUte governed by the law of succession in respect to 

** S T. Widow. .,.itw, o. .h. diii rf 

is; to. molou ol th. »..»■ 
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as such sole heir, of the late Zemindar Gopinadha 
DevUi the Father of the Respondent by another 
Mother. He .claimed to be entitled to the entirety of 
the Talook as the only legitimate Son, and as such 
sole heir-at-law of his Father, who had died in posses-* 
sion of the Talook^t andi contended that even if he 
was not a legitimate'Son, as alleged by the Appellant, 
yet *that he was still entitled to succeed as beir-at- law, 
being the* illegitimate Son of an illegitimate Father, 
who was either a Soddra, or of no caste. He further 
pleaded, in support of his right to succeed as an 
illegitimate Son, Koolachqr (family custom) of the 
Gauga tribe, of which tl^ Respondent was a member, 
and also the custom in the Vodia Zemindaries, his 
Father not having had any legitimate Son to claim 
in preference the right of succession. The Respon¬ 
dent also claimed to be solely entitled to succeed 
as heir to the Talook under a deed of gift made in 
favour of his Father and the latter's Brother, Sri Gaja- 
pathi Krishna Ckundra Devi Garu deceased, and a 
subsequent agreement and Razinamah, the substance 
of which is referred to and set out ip their Lordships' 
judgment, made by the two last-mentioned persons. 
He also contended, that the Appellant was not the 
lawful Wife of the Respondent’s Father, being a 
woman of the Khetery or Kshatriya caste, and, there- 
forie, beihg such, could not contract a legal and vaild 
marriage, according to Hindoo Law, with a man who 
was an outcaste, or at best of the Soodra caste, such 
as the Respondent’s Father, Gopinadha Deva, was, 
being u alleged the illegitimate* Son of a low caste 
concubine by a Kshatriya Father. • 

On the other hafid, it was contended by the AppeL 
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lant, that the Respondent was not the legitimate Son 
of his Father, and that neither by law, nor by family 
or local custom, could he succeed to ^fi^Talook as the 
^Illegitimate Son of his Father, even if the latter had 
*been also illegitimate, which the Defendant denied. 
She also alleged that she^was the lawful Wife of the 
late Zemindar, whom she stated was of the same caste 
as herself, viz., Kshatriya, and that, therefore, she 
was, failing a legitimate Son, solely entitled to succeed 
as his Widow and heir according to Hindoo Law. 
It was further contended by her, that while she rested 
her Husband’s right to the Talook on the gift of the 
step-mother, and the agreement of her step-sons-— 
that the Razinamah, although admitted to have been 
executed by the two Brothers, was not binding upon 
her, so as to deprive her of her right to succeed him 
as Widow and heir. 

The Court (Mr. T, J, Knox presiding) gave judg¬ 
ment on the 13th of March, 1862, dismissing the 
suit with costs; the Judge being of opinion that, for 
all ^purposes of caste, Gopinadka was of sufficiently 
pure blood as |o be deemed a Chetrya, aud that the 
Defendant, as his lawful Widow, was his heir, before 
the Plaintiff, even if he was the Son of an inferior 
Wife. In the Civil Judge’s opinion, his Mother’s 
marriage form was not the Gandharva form of the 
Country, and the Plaintiff’s claim was dismissed, with 
costs. 

Suit, No. 72, of 1861, was linstituted by the Re- 
epondent, Sir Gajapathi Nilamani Patta Maha Devi 
Garu in the same*- Court, in which she described her¬ 
self as the sole Widow and heiress-at-law “ of Srp 
Gaj(^thi Krisnachendra Devi Garu, against the 
Appellilil^j and the Respondent, Sri Gajapathi Hari 
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Krishna Devi Gargu, as supplemental Defendant, 
claiming to be entitled to a moiety of the Talook^ 
with mesae profits, as having been apportioned to and 
enjoyed by her late f^usband during his liielime, under 
the Raainamah- admitted to have been made between 
her late Husbafid and Gopinadha his Brother ; 
and the plaint allege^ that a division had been 
idade by them of the family jewels, and that they 
continised to live separately; and further, that they 
were never constituted a joint and undivided Hindoo 
family. , 

The Respondent, in> defence, stated that both the 
Plaintiff’s late Husband and the Respondent’s Father 
were Sons of the deceased proprietor, Padmanaha 
Devu Garu,^ by concubines, women to whom he was 
not lawfully married, and charged and submitted 
that under the terms of the Razinamah, the Re¬ 
spondent’s late Father was solely entitled to the 
entirety of the Talook on the death of his Uncle 
Krishna Chundra Devi Garu, the Plaintiff's late 
Husband, and that under the same instrume^nt and 
the usages prevailing in the Odrfi Zemin, Re was en¬ 
titled to succeed his Father in the possession of the 
entirety of the Talook. ^ 

The other Defendant, the Appellant, also rested his 
defence on the Razinamah, and alleged the joinders 
of the Brothers ; the survivorship of her Husband, and 
contended that she alone was entitled to succeed as 
his (jeir to the entirety of the Talook. 

By tlje decree of the Civil Judge (Mr. T'J. Knox) 
be Jield, in this suit, that as the Plaintiff’s Husband 
was one of an undivided family, it was unnecessary to 
1^ further into the questions which might arise as to 
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whether the Plaintiii’s Husband ever adopted a Son, 
whether the Plaintiff was a legal Wife, or what pro¬ 
perty her Husband left, or whether her Husband and 
his Brother, one or both being of no caste, did form 
an undivided family, as the Plaintiff had assumed they 
were men of caste, and was beaten on'^her own grounds ; 
and dismissed the suit with costs. 

I ( ♦ 

Each of the Plaintiffs in the two suits respec¬ 
tively appealed against the decree dismissing the 
Plaintiff’s suit, and the two appeals were heard 
together by Mr. Justice Frert and Mr. Justice Hollo- 
way^ two of the Judges of the High Court at 
Madras^ when judgment was# on the 22nd of April, 
1865, pronounced in both appeals,, the Judges decid¬ 
ing that the two Brothers, Oopinadka^ and Krish- 
nachendra, had each possessed a vested interest 
in a half share of the Talook, but that they had 
chosen to provide for the right of survivorship by their 


agreement contained in the Razinamah, and that, 
therefore, the decree of the Civil Judge was wrong, 
and 6 a that point mubt be reversed. The material 
part of thfs judgmei^t was in these terms 

Is it not the more natural construction of the 


terms of the Razinamah, that the property shall, in 
case of the failure of male issue, be divided between 
the regularly married Wives and the illegitimate 
children ? In favour of the illegitimate ^ons taking 
something, is the fact of their mention in this place 
at all. It is necessary, however, to observe that this 
argument is not strong as to a sentence in the 
Peninsular languages, Us it would be in one couched 
ki anjr* of the European forms of speech. It would 
not be at all contrary to Telej^u idiom to insert this 
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phrase, merely to point the distinction between the 
provision to be made for the Widows in case of the 
existence of offspring born in matrimony, and the 
case of the existence of the mere offspring of con¬ 
cubinage or casual connection. We are of opinion, 
howeverf that this is the better construction, and We 
think that, so re^hding ^t, the document best meets 
the combined requireipents of grammar and logic.. 
In the sentence there are two nouns in dependent 
clauses? There is no reasons for preferring either of 
them as antecedents of the pronoun to be supplied. 
Putting this construction upon it, the whole docu¬ 
ment reads reasonably.* If legitimate Sons, they 
will take, and the excluded Wife dnd family will 
receive maintenajice. If, as male offspring born in 
wedlock, then the Wives and illegitimate children will 
divide. It is to be observed thai the settlers were 
themselves illegitimate, and ‘there is nothing un* 
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natural in the provision so made. Then comes the 
question, whether Goptnadka's Wife being a Kshm* 
triyay can be entitled to share, because the marriage 
is, as is contended, illegal. We do not thipk that, 
even if the marriage were illegal,•the arguofent could, 
prevail, because, in our view of the matter, Gopinadhtt*s 
W’ife would take as persona designata. The meaning 
is .the women to whom we are united by a regula 
marriage ceremony, in 'contradistinction to those with 
whom they had casually or more permanently, but still 
irregularly, connected themselves. Even if, therefore, 
the ^ceremony of marriage did not really constitute a 
valid marriage, we should consider this woman entitled 
to ^hgre, because united to Gopinadha Davu by a re¬ 
gular marriage ceremony. That she was so**unitcd, 
lived, and treated as his Wife, has been admitt ed on 
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all hands, we are perfectly satisfied that she comes 
both within the words and the meaning of the sett!e*> 
ment. We think also, that there can be no doubt of the 
right to sue of the persons whom the settlers intended 
to benefit. They would have that right if the settle¬ 
ment had been by Will, and Wills have been intro¬ 
duced by analogy to deeds iof gllFt. The decrees, 
therefore, in both these suits piust be reversed, and a 
declaration made, that in the true construction of tlic 
agreement, the estate is to be equally divided between 
the Wives and the Sons born in concubinage; the 
Defendant must pay the mesne profits upon the share 
finally found to belong to each Plaintiff, from the date 
of filing the suit, and the costs, both original and on 
appeal, in suit 52 of 1863. In suit 26 of 1862, there 
will be no costs. The Civil Judge Will inquire who 
are the parties entitled on this construction, and will 
make the present parties and all other Claimants 
parties to that inquiry. This direction becomes 
necessary, because in the course of the argument it 
was alleged that Krishnachendra also left a Son not 
born in wedlock. The suit will be treated as a suit 
for the adihiinistratiqn of an estate." 

The appeals were from this decree. 


Sir R. Palmer^ Q C., and Mr. Pontifex^ for the 
Appellant, SH Gajapathi Radhika Patta 
Maha Devi Garu, 

Serjeant O*Brian and Mr. S. G. Grady, for the 
Respondent in the first appeal, Sri Gajapathi 
Nilamani Patta Maha Devi Garu, and ® 

Mr. Leith, for the Respondent Sri Gaj^atki 
Hari Krishna Devi Garu, the Respondent in 

both appeals. 
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' It was contended by the Appellant, first that she 
was the lawful wife of the late Zemindar, and as his 
Widow, she wa-Si failing legitimate Sons, entitled to 
succeed by the Western School of Hindoo Law ; and 
Secondly, t^iat she was not bound by the Razinamaht 
to which she was no ( 9 arty. • 

Upon the question of ^legitimacy, and the right of 
succ6ssion to the lalooh^ or, in the event of the 
marriage b^ing void, the right of illegitimate Sons to 
succeed, the following cases were cited: Ckuofurya 
Run Murdun^ Syn v. Sahub Purhulad Syn (a); 
Aiabomed Banker Hoossain JChan v. Shurfoon Nissa 
Begum (b); Inderun Valungypooly Taver v. Ra- 
masawmy Pandia Palaver (c). 

Their Lordships’ judgment haviqyg been reserved, 
was now delivered by 

The Right Hon. Lord CAIRNS. 


These are appeals from a decree of the High Court 
of Judicature at Madras. ^ * 

* The property which is the subject of litigation 
is called the Tekaly Talook. This property was 
acquired by purchase by one Pathmanaha, described 
hereafter as the common ancestor. A Lady, de¬ 
scribed as his principal Wife, by whom he had no 
issue, survived him. He left also two Sons by 
different Mothers. Between the elder of these Sons, 
named Gopinadha Davu, and his Father a quarrel of 
long standing existed, which continned to the time of 
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39th July, 
1870. 


(<i) 7 Moore’s Ind. App<•Cases, 18, 45. 
8 Moore’s ind. App. Cases, 136. 


(f) Ante, pu r4i. 
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tlift death of the latter. Gopinadha Davu was at that 
time ihirtv-.six years old; he did not live with his 
Father, and was absent at the time of his,death. 

The common ancestor left also a younger Son 
named Krishna, who, at the death of Jiis Father', 
was a child .diout seven ,,yearsvu of age. This boy 
appears to have been treated by his Father as legiti- 
mate. The legitimacy of both Sons was doubted by 
the Collector of the District, who, at thje death of 
their Father^ placed the abo'^e-described Widow in 
possession of the Talook by way of a temporary 
arrangement for th; management and protection of 
the family estate, and with a view to the interests of 
thr Government, in the collection of the revenue. 

The doubts about the legitimacy of these Sons, 
which the Collector entertained, may have had their 
origin in the nature of llif; marriages contracted by 
the common ancestor with their respective Mother.s, 
which were in the Gandharva form, and in the alleged 
difference of caste between the. common ancestor and 
his Wives, the Mothers of these Sons. This irregu¬ 
larity .was supposed by some persons to render the 
progeny of such marriages illegitimate. *■ 

, Whatever was the origin, and whatever the weight 
of these doubts concerhing the legitimacy of the 
Sons, or of eitlier of them, it is at least certain that 
they were grave enough to lead to the family arrange¬ 
ment about to be stated. 

Supposing the Sons, or either of them, to have been 
legitimate, the Widow would have been entitled to 
maintenance only. .Had both the Sons 'been illegi¬ 
timate, their claim, unless some specif ' custom 
governed the case (which is not in proofs, would 
have been to maintenance only. In'this last-named 
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case, the Widow would have had the ordinary estate 
of a Hindoo Widpw. 

As each Son asserlcil his own ligitimacy, and 
denied that of the other, J.he dispute, unless adjusted 
pnd settled amicably, would probably have led to 
litigation, a*nd as the estate vvas already an embar- 
rassed one, the Collector, not without reason, repre¬ 
sented such litigation as likely to involve the ruin of 
the family. 

The management of the estate under the Widow 
was not prosperous. The Collector proposed to her 
to place the estate under the management of the eider 
l^on, of whom he appears to have ^entertained a 
favourable opinion. The Widow is described as at 
enmity with the elder, and favourable to the younger 
Son. The Collector’s advice, which was undoubtedly 
directed to the preservation of the family property, 
was adopted, and if rr luctantly adopted, it was never¬ 
theless acted on by the members of the family. The 
Collector had advised a compromise, and in conse¬ 
quence of this advice and suggestion, the Lady 
addressed a petition to the Collector, dated the 26th 
df November^ 1838. In her petitioif she staled, that 
she had that day made a settlement, reconciled both 
her Sons, and caused an Mitercliange of agreement, 
between them to the effect that they were equally 
entitled to ^t^Talook which belonged to i)er Husband. 
Her petition then proceeded to state further terms of 
this arrangement, to the effect that the management 
should be held by Gopinadha. until Krishna attained 
his majority; that on the younger aitaiiiing his 
majorit}!^ the elder should give up a moiety to the 
younger as his own, and retain a moiety fur hiuibelf. 
It prayed that the sale of the zemindary might 
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be stayed, and possession giten to Gopinadha of the 
Talook, The petition also contained a statement of 
the allowances to be made to herself and the Sons, 
and of some minor matters not material to the 
decision of this appeal. 

This agreement constituted the basis of the ‘com¬ 
promise suggested, it amc/unted 'to a family arrange¬ 
ment entered into for the pr.eservation .of the estate; 
and though the younger Son was a minor at the time, 
he ratified it ac full age, and became bound from its 
date by all its terms. ' 

The construction and effect of this agreement will 
be afterwards considered. - 

The agreement was acted upon until the younger 
Son reached his majority. That was the period 
originally fixed for the actual division of the estate, 
and its separate possession in moieties. At that time, 
the aotual division of the estate was judged by the 
Sons to be inexpedient, and it was further postponed. 
Another document was at this time executed between 

i 

the two Sons, bearing date the 24th July^ 1844. This 
document stated that disputes existed between them 
respecting the ancestral property in cash, the division 
of the Talook^ and the accounts of receipts and dis¬ 
bursements of the Talook* It stated that they had 
addressed several Arzees (petitions) to the Collector, 
that he had explained to them the circumstances, and 
then it proceeded to state the terms ^or oiir future 
gui dance.'’ 

This document does not state any new compact or 
• agreement to have been formed to vary the essential 
terms of the original compromise, but seems rather 
to have been designed as supplemental to it, and 
made with a view to carry out'its provisions con-* 
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formably to the Collector's explanations with such 
variations of detail as the convenience of the parties 
required. ’ After stating certain inconveniences, 
which would result from an immediate division of 
rhe Talook, it provides “ that the division should be 
postponed at present,” but the reason assigned is to 
avoid the probability loss from a present divi.sion. 
Consequent, on that fjpstponeinent it contains some, 
provisions as to equality of rank and dignity between 
the Sons, whilst the elder retained the ostensible 
headship, but it * provides that the affairs of the 
Talook, or ^semindaryy should be managed by both 
unanimously. • ^ 

A document of this* character between natives 
should not be construed narrowly, by a strict intt^r- 
pretation of the literal meaning of the words. Its 
object and general spirit are the best keys to the 
interpretation of language probably not very carefully 
studied. 

The second clause of this document, if it were 
construed literally, would appear to give the Talook 
in the event of the death of the younger Son such 
of the lawful widows as shall have male issue; but 
as such a disposition would at once contravene the 
ordinary rules of devol^ution of Hindoo property, and 
not be ill accordance with the usages of Hindoos, and 
as there is no mention of any change of intention as 
to thef proprietary right, a construction which would 
postpone male issue to their mothers, is obviously 
inadmissible. 

Tte document provides also that Khrishna, after 
the deatli of bis elder Brother, *shall be recognized as 
the Zemindar of the whole Talook. 

This provision might take effect without any 



j Sri , 
Gajapatmi 
Radii IKA 

Tatta Maha 
Dbvi Garu 


V. 


Sri 

Gajapathi 
N lAAMANt 
Patta Mama 
Dsvt Garu. 



CASKS IN THE PKIVY COUNCIL 


5t<i 



Gajapathi 
Radhika • 

f*ATTA MaHV 

. Dsti Garu 


V. 

Sri 

Gajapathi 
Nilmani 
I^tta Maha 
Dbyi Garu. 


substantial alteration of the terms of the first agree¬ 
ment. It is consistent in its terms with, a custom 
prevalent in some properties in this part of the 
country. The headships in such, cases is constituted 
in one member of a family, whilst the beneficial 
enjoyment of the proceeds may be shared with the 

I j 

other members. It by no means follows, even from the 
literal terms of that section, > that eitlier Brother 
deliberately agreed to exclude his. own male issue if 
he had any, as shares, during the survivorship of 
the other Brother. This cIhush contains a further 
provision, about which considerable doubt has been 
entertained, both as to the true translation of the 
words and its legal effect. This clause states an al¬ 
ternate contingent provision consequent on the failure 
of legitimate male issue hy the Widows of both Sons ; 
it provides that the Talook shall be divided in equal 
shares, if there be Sons born out of wedlock. This 
agreement further provides, that Rs. loo a month shall 
be paid of the zemindary to the family which shall 
have no title to the Talook ; but it contains no declar¬ 
ation of the cause of cessor of interest, so as to show 
in what ’ event thrjy thought such exclusion might 

arise. It is to be observed, further, that there is no 

express gift to illegitimate issue, and that the time of 
the division of the Talook on that contingency is not 
defined. 

The younger predeceased the elder Son. The 

elder retained the headship and property of the 

family; there was no one entitled to dispute it ^ith 
him, as Khrishna left no male issue, unless the family 
had been a divided one, in which case the Wido\y of 
the latter would have been entitled to her Husband’s 
share. She does not appear to have preferred any 
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cjflim to it during the elder Son's lifetime; but ho 
inference unfavourable to her subsequent claim should 
be drawn Jrom that circumstance alone, as Hindoo 
females are often ighorant of and unable to assert 
their rigjjts. 

On the death ofslhe el^er Son, a dispute arose as 
to the possession. His Widow was placed or prc- 
strved in possession of^the estate. This step decideti 
nothinjr as to her’ proprietary right. As the Widow 
of the surviving Brother, apparently the sole pro¬ 
prietor, she was rightly placed in possession. 

Her title* to retain and enjoy the sole possession 
and usufruct was disputed by the Widbw of Khrishna, 
who claimed a moiety as the Widow of a deceased 
Brother in a divided family. She preferred her suit 
numbered 72 of 1861, against the present Appellant, 
the Widow of the elder Son. 

Another suit was brought about the same time 
by Hera Khrishna against the same Defendant, which 
suit was numbered 62 of 1861. The title was stated 
to be as Son of the last Owner, the elder Son. He 
claime<i the vvhole projierty, stating his title either 
as a legitimate cr -is an illegitimate Son, to be prefer¬ 
able to the alleged title^f either Widow. 

In suit, No. 72, the 'Plaintiff stated the properly 
to be divided, and that allegation was one necessary 
to iier recovery. 

In suit, No. 62, the Plaintiff declared the property to 
be joint, and to have become solely owned by his 
FatBer by .survivorship. 

The Jtidge dismissed both suits. 

Bbth Plaintiffs appealed to the High Court. The 
present Appellant, the original Defendant in both 
suits, was Respondent in both appeals. 
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The appeals were allowed by the High Courti 
which reversed both decrees below, and made a de« 
crec declaring each Widow and the Son,- Hera- 
Khrishna, whom it found to be illegitimate, to be 
entitled in equal shares, together with any other 
illegitimate Sons of either Brother.' It directed the 
suits to proceed as an administration suit, and directed 
inquiries as to the illegitimate issue. The result of 
this inquiry has been that, two other illegitimate Sons 
having been reported to exist, the estate has been 
decreed to be divided into five shares, to be enjoyed 
equally by the two Widow’s ^and' three illegitimate 
Sons respectively. 

From this decree the Widow of the elder Son, the 
original Respondent in each suit, has alone appealed. 

Much of the evidence which engag.^d the attention 
ol both Courts below, may be dismissed from the 
consideration of their Lordships. 

The evidence as to the nature of the marriages, 
and ihe rules or laws of caste, together with the 
consideration of the effect on legitimacy of irregular 
marriages between persons of unequal caste, is in 
the view which their Lordships take of this case un¬ 
necessary to be stated, or observed upon. 

The litigation was conrined*to persons, all of whom 
claimed uoder the Suns respectively. The estate 
was taken possession of, and enjoyed by these Sons, 
under the compromise or family airangement before 
stated. That compromise proceeded on the basis of 
legitimacy. 

Whether both Sons were legitimate, or only one 
legitimate, and to whichever of the two that status 
might really attach, was a quesli >n no longer material 
tp the consideration of the rights devolving to persons 
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taking unfler that compromifse and family settlement, 
by wh ch the status Rssumed was to be taken as the 
real «!tate of the family. 

The case of Abraham* v. Abraham (g Moore’s Ind. 
A*pp. Qases,^ ^95). shows thit a family ceasing to be 
Hindoos in religion,smay $till enjoy their property 
under the Hindoo law; and the same principle is 
,appliivible, inter se, to tlfie members of a Hindoo 
famdy entering into possession of an estate under 
sucli a compromise as that which took place in 
this famil)’. 

The Widow, tliough in one passage she terms the 
Talook lier zemindary^ as,in a certain s(?nse it was, 
did not intend to convey, and did not in fact convey, 
the property to the Sons ; she ex-ented no deed nor 
instrument of gift whatever. Neither Son admitted 
his illegitimacy, nor consented to take a gift on that 
admission. The Widow accepted maintenance, and 
surrendered possession. Possession was taken by 
her Sons, upon her abandonment of the estate; and 
this possession was taken also under their own agree¬ 
ment, which, as well as her petition ^which referred 
to'’ it, proceeded on an acknowledgment common to 
all three of an antecedent rii»ht in both the sons whom 
she describes as “ her Sons.” She had no estate 
entitling her to be an absolute Donor, in any vie\V 
of her pesitioft. Whatever effect this transaction 
might have as atjainst heirs of the common ancestor, 
after the death of the Widow, it bound her and the 
.Sons, an<fall claiming under thern. 

"These instruments do not purport to give any new 
quality ofMescent to the even if such qualrty 

were capable of beiirg derived fr©m the agreement of 
•two or more Ovvnera. There is no evidence to show 
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CASES IN THE PElVt COUNCIL 

tfiat the nature of the estate and its descendible 
character were meant to be affected by this trans¬ 
action. 

The case depends entirely on the construction of 
the petition and the aLireements before, refe^rred i.0. 
The Talook itself ia not- the'sole subject of the 
arranijernent. A reference is made to one item—- 
ancestral cash, as forming an element of dispute, and 
to other articles of property. The deci-ign appealed 
against has given neither Widow a preference over 
the other. In the opinion of their Lordships, the 
High Court erred in making the illegitimate Sons 
sharers with the Widows, and their Lord'*hips have 
now to consider the more difficult part of this case, 
whether the Widow of the elder and surviving Son 
has a title hy survivorship to the W'hole Talook. 

If this case could rightly be viewed as it was 
viewed in the Court of First Instance, as one go¬ 
verned by the ordinary presumption in Hindoo Law, 
that family property is joint, and by the ordinary law 
of the place where this Talook was situate, as to the 
devedutiofi by survivorship under such failure of male 
issue as occurred in this case, the decision of it would 
be attended with no difficulty, and the decree of the 
Court below dismissing ‘the Widow’s suit would have 
to be restored; but. upon this subject, though not 
for the reasons assigned by the Judges of the High 
Court, their Lordships think such conclusion in¬ 
admissible. 

The property was held Under a family arrangement 
Which silenced disputes, but contained 'no admission 
that such disputes were without foundation. 

Neither Son adpiitted that , they were, inttr Jf#| 
antecedently heirs to each other in the then state of 
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the family, nor admitted a right of succession of 
'"either to the qther beyond that which this arrange¬ 
ment itself specifies. 

It is not strpulated in, terms that the property 
shall be enjoyed as that of a joint undivided Hindoo 
family ; nor is any succession by Widows on the true 
construction of the instruin.mts provided for. The 
docun^'ents in question con^in terms some of which 
are consistent, and others inconsistent, with the 
rights to tlie possession, use, and enjoyment of an 
undivided estate. 

The first agreement contains in the first condition 
words that impart division *and consequent manage¬ 
ment. This division is ndt in terms referred to a 
time subsequent to the commencement of the manage- 
mcni spoken of. The next sentence clearly points, 
on the fmajority of the younger Son, to an actual 
division and .1 possession in moieties. It provides for 
each Son (the younger being a mere child) an equal 
present income by way of maintenance, and further, 
that each should pay out of his own income his own 
expenses of maintaining his own servants and rela¬ 
tion!. ; and by th< last article it provides for an equal 
divisions, from that time, of such surplus as might 
exist after defraying all Jthe outgoings spoken ©f, 

. which are to fall on the common money. These pro¬ 
visions are not J^uch as would be applicable to a joint 
Hindoo |family property. On the other hand, it 
seems to have been supposed by both Sons, that a 
surviyoratiip by one would or might exclude the 
family of the other, and there are several other pro¬ 
visions which, though not absolutely inconsistent 
with mere managership, more resemble that of the 
constituted M mag'rr of a joint Hindoo family. 
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The second agreement recites that disputes had 
arisen concerning the ancestral property in cash, the 
division of the Talook, and tlie accounts of the receipts 
and disbursements of the .Talook\ it proceeds to 
state that “the Collector having sent for both of us 
to the Nuzar. and communicated the circumstances 

R 

to us, we understand the same; and the terms for 
our future guidance are Ir^reunder specified." , This 
language is certainly more consistent with disputes 
arising out of the existing arrangement than with 
a substitution for it by the .Sons alone, of their own 
authority, of some new terms of compromise. The 
disputes seem also to imply some procedent division of 
property cou.stituting rights in a surplus after receipts 
and disbursements are accounted for. So far they are 
consistent w'ith the provisions of the first agreement 
as to the division of any surplus. Again, the fifth 
article, which relates to future debts; the sixth, which 
provides for the division of future surplus profits of the 
TQlook \ and the seventh, which refers to a settlement 
in respect to the ancestral money and the money 
already acquired from the Talook, and implies a 
division of these funds, are all inconsistent with th«3 
hypothesis that the Brothers were, or considered 
themselves to be, memb«rs of an undivided Hindoo 
ianily. 

Nothing is stated to show that tli^ Talook must 
be regulated by one law of succession'and the rest of 
the property by another. It seems, therefore, to their 
Lordships, more proper to consider the pn>visions, 
as to the Talooky as regulated by its peculiar nature, 
and influenced by the necessities of its proper man- 
agement, and the maintenance of the dignity attached 
tp it, .rather than as furnishing alone the rule for Uic 
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solution of the difficult question to be determined 
between the two Widows. 

The construction of these documents it beset with . 
considerable doubt tand «lifficulty, but their Lortlshi|»s 
are on the whole of opinion, that alil»ou;^h they post¬ 
pone indefinitely^ the actual division of the Talook by 
metes and bounds, and provide for its joint manage- 
ipenti and,* in certain ievent.s whicli have not happened, 
for its devolution otherwise than by the law which 
regulates the succession to separate property, they 
nevertheless contemplate its enjoyment in other re¬ 
spects by • the two Brothers as by members of a 
divided family, and the actual divisoh of other family 
property. Their Lordships accordingly think, tliat 
the finding of the High Court that the Brothers were 
not members of a joint and undivided Hindoo family 
must be taken to be correct. It follows that, at least 
werever the agreements have not specifically pro¬ 
vided for the contrary—even assuming that they 
could so provide—the seccession to this property 
must be governed by the law which governs the suc¬ 
cession to separate estate. How, then, U •the law 
which makes each Widow succeed to her Husband’s 
share affected by the terms of the particular instru¬ 
ments ? • 

Equality between the two Widows is consonant to 
the expressed desire to maintain, as far as possible, 
equality between their respective Husbands. The 
exclusion of Widows by male legitimate issue, is an 
exclusion which would prevail equally in a divided, 
or undivided, family. The agreement provides, by 
language not apt nor correct, for the devolution on 
Sons of lawful^ Widows : in case one has male issue, 
and the others none, a preference is declared; but 
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wh'TC fach is childless, the agreeraents prefer neither* 
In such a case, then, the lavv alone can regulate the sue- 
.ces'iion. The instrn uents do not support by any clear 
expression of intention, the claitn of the Widow of 
the elder Son to exrlude the other. There is no 
ground for confining the estates of the Sons to 
life estates. The [nortg<age is inconsistent with that 
view. The provisions as to tbe possession of the 
Talook alone may refer merely to the titular dignity, 
and ceremonial usage. The equal division between 
Widows and illegitimate Sons is not likely to have 
been ^conceived by the farmers or advisers ol this 
compromise. 

Their Lordships will, therefore, recommend to Her 
Majesty that the decree (or decrees, if separate de¬ 
crees have been made in the two suits) of the High 
Court of the 22nd of Aprils 1865, be reversed, 
and that in lieu thereof a decree be made in suit, 
No. 62, of i86i, affirming the decree the Zillak 
Judge of the 13th of Marchy 1862, and dismissing 
the appeal therefrom to the High Court with costs; 
and that in suit, No. 72, of 1861, a decree be made 
declaring that, acccofding to the true construction 
of the agreements of the 26th of November^ 1838, 
and the 29th of July^ 1844, tim Widow of Gopinadhuy 
the Appellant, and the Respondent, the Widow of 
Khriskna, upon the deaths of Gopinadha and Khrishna 
without male issue, became entitled from and after the 
deaths of Gopinadha, as Hindoo Widows, each to one 
moiety of the estate ; and decreeing possession of ^.he 
moiety claimed to the Respondent, NilamanuPaitiy 
but without costs. The High Court, in executing 
Her Majest/s Order, must take all necessary steps 
to undo whatever may have been done under the 
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decree reversed inconsistent with the rights thus 187a 

declared.* Adverting to the difficulties occasioned by • sk*) 

the instruments executed by the Brothers, their 

Lordships think ther^ should be no costs, as between Patta Mama 

Divi Gasu 

the Widows either in the Courts below, or here on *. 
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Baboo Bodhnarain Singh, and others, Appellants ; 

, and 

Baboo Omrao Singh,' and others i Respondents.* 

m 

BY REVIVOR 

• 

Ajoodhya Proshad Singh, and) 
others, representatives of Baboo V ' 

Bodhnarain Singh ...j * 

and 

t 

Baboo Omrao Singh, and others Respondents.* 


rii 

J. HIS suit, in the nature of hn action of ejectment, 
was instituted by the Respondent, Baboo Omrao 

• Presenjt:—Members of tlie yudiciil CommiU^e—Tho Right 
Hon*. Sir James William Colvile, the Right Hon the Lord Justice 
James, and the Right Hon. the Lord Justice Meltiah. 

Assessor :---The Right Hon. Lawrence Peel. 


lit k and 
Dec., 1870. 

Insant^ 
Hindoo Law 
is a bar to in. 
beritaace. 

The heir of % 
lunatic 1 a 
the fstabliak 
nent of the 
lunacy, the 
sabatitoted 


owner of the 

Where evidence ef a doubtful adeiiuibility has, ander the loose 
practice of the native Gburts, been received, ^he Judicial Committee, as 
the Court of last resort, will d*‘a’ with the cate, as it appears to them, 
substantial justice riqulres, and will not allow any m»re technioal 
ubjection to prevail as to its admissibility. 
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Singhf as Suharakar (Manager) of and for his Wife 
Mussumat Sreebuttee, a lunatic, against the Appellant^ 
.Baboo Bodhnarain Singh^ on his own behalf, and 
also as Guardian of his Nephews, Hurnarain Singh^ 
Budteenarain Singh, and the Respondent, Roa* 
durnarain Singh, in the Court of Zillah Bhau- 
gulpore, to oust the Appellants from possession of a 
nroh'ty of certain lands situate iil' Sif’car Tirhoot and 
Proviiice of Behar, which by a deed of partition, 
dated the 30th of April, 1802, had been allotted to 
one Teijnarain Singh, deceased, the Father of the 
lunatic, as his one-third share of the family’ ancestral 
estate; and me-ne profits, and one moity of certain 
cattle left by one Mussumat Indrahnttee, who was the 
Mother of the lunatic, and the survivor of two 
Widows of Teijnai'ain Singh. 

The suit was founded upon the allegation in the 
plaint that the lunatic was entitled to the whole of such 
moiety as heiress according to Hindoo law, of her 
Father dying without leaving male issue,' in succession 
to his two Widows, and that the Appellants had dis-* 
possessed her of a moiety thereof. The Appellants, in 
their defence, claimed to be entitled to the property, 
and of which they were then in actual possessioni 
under an Ikrarnamah (agreement) dated I2th PouS 
1267 Fuslec, (22nd December, 1859), made by them 
and the Respondents, Roodurnatnin Singh, Pursorain 
Singh, and Bholonanth Singh, the three Sons of the 
Innatic, as being the joint heirs of their Grandfather, 
Teijnarain Singh, and also of their Grandmathcr, 
Mussumat indrahnttee (both then deceased),* their 
Mother having been by reason of her insanity at Hie 
time of the death of her Father, Teijnarain Singk^ 
incompetent by the Hindoo law, to succeed as heir to 
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the property of either of her parents. The agreement 
was entered i«»to with the object of carrying out a 
family settlement and compromise of di'.putes which 
had been previously going on for some ti-nt- respecting 
the several alleged rights of the members thereof in 
the property left bj Teijnarain Singh, which disputes 
were between his Widows and Grandsons, and the 
Appellants. ■ • * 

The chief question raised in the Zillah and High 
Courts was, whether, previous to or at the time of the 
death of Mussumat ' he surviving Widow 

and heire«is-af-Ia\v of Teijnarain Singh, Mussumat Sree- 
* buttee, his Daughter and only child, was a lunat ic, and 
insane, in which case she would have been incompetent 
and incapable of ‘inheriting and succeeding as heir, 
according to Hindoo law, to the property; and, in 
con-equMice, her three .Sons would be entitled, 
facto, to be substituted heirs of their Grandfather, 
Teijnarain Singh, and of their Grandmother, his sur¬ 
viving Widow : aiid as such heirs, entitled to succeed 
on the death of his W’^idow to the property. 

’Wift^udder Ameen of Zillah Bhaugulpogc* {Syud 
Mahomed Wahidee}t) dismissed* the suit, on the 
ground, that on the question of insanity the evidence 
established the fact thai Mussumat Sreebutlee was 
at the time of the death of her Mother, and long 
previously, insane and a confirmed lunatic. 

On appeal the High Court reversed the decree of 
the Sudder Ameen. 

Th^ effect of the Judgment of the fiigh Court, 
delivere<l, by Mr. Justice Steer and Mr. Justice 
fackgon, on tl»e loth of December, 1863, was t^ hold, 
that the only question for the Court to decide was, 
whether Mussumat Sreebuttee was at the time of her 
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Mother’! death insane, so as to be incapable under the 
Hindoo law of succeeding to the estate ; and. that the 
•burden of proof being on the Defendants, they had 
failed to prove that fact, and the High Court de¬ 
cided that Mussumat Sreebuttee succeeded on her 

« 

mother’s death to the estate of Teijncrain Singk, 

From this decree the present appeal was brought. 

* I 

The appeal, which was confined to an examination 
of the evidence, was argued by 

Sir /?. Palmer, Q*C., and Mr. Leith, for the 
Appellants, and 

Mr. Forsyth, Q.C., and Mr. y. D. Bell, for the 
Respondents. 

Upon the effect of evidence, of a character not 
admissible as strict proof in English Courts, the 
case of Vnide Rajaha Bommaranse^ Bahadoor v. 
Pemmasamy Vencatadry Naidoo was referred to. 

Their Lordships* judgment was pronounced by 

The Right Hon. Sir James W. Colvile. t 

I 

In this case an action in the nature of an ejectment 
was brought by the Respondent, Baboo Omrao Singh, 
as the Committee, and in right of his Wife (a lunatic), 
for the recovery of certain parcels of land which were 
admitted to he in the possession of the * Appellants. 
The plaint also asked that a certain Ikrarnamah should 
be set aside. Their Lordships may at once dispose 
of the latter question by saying that it appears to them, 
as it appeared to the High Court of Bengal, to be 


(a) 7 Moore’s Ind. App. Cates, pp. tsS, 137. 
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Ollt which cannot be disposed af in this suit; that it 
is a question which can only be determined between 
the Appellant and the persons who are named as 
Uieir Co-Defendants on the record. Their Lordships, 
Ihqrefor^, will deal with the case, as being nothing 
but an action insthe nature of an ejectment for the 
recovery of the lands in question from the Appellants. 
sThe title upon which the Plaintiff sued, is based upon 
the fac{ that his Wife, as the Daughter of Musstimat in* 
drabuttee^ the last surviving Widow of one Teijnarain 
Singh^ became on the death of her Mother entitled to 
the property as the next heir of her Father, Teijnarain 
Singh ; and the principal issue raised in the cause is, 
whether that Lady had not lost her right to inherit, by 
reason of her lunacy. It seems to be admitted on both 
sides (the point has not been argued here, nor was it 
argued in the Court below) that by the Hindoo law, 
if shf was, when the succession opened to her, that is 
to say, on the death of her Mother, insane, she did 
lose her right, aifd that it passed to the three person^ 
who are mentioned in the record to he her Sons. 

sols-question, therefore, for their JLordships 
determination, is a question of faM, whether 'he Lady 
was or was not insane at the time of her Mother’s 
death, or whether, as alleged by the Plaintiff, she be¬ 
came insane within two months after that event. This 
issue, of fact was found in favour of the Appellants by 
the Court of First Instance, the Principal Sadder 
Ameen. His judgment was reserved by the High 
Couft upon certain grounds, and it has been contended 
before their Lordships that those grounds are unsa¬ 
tisfactory, inasmuch as the appellate Court has given 
undue weight tp a certain document which had been 
admitted in evidence in the cause. Hence, there 
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being two conflicting judgments, and a grave qu^tion 
touching the weight which ought to be given to a 
particular document, it has fallen to their Lordships 
to deal with this case according to their own vie«w- of 
the evidence taken in the cause, and to form their; 
own conclusions upon it. , 

It seems to their Lordships desirable in the first 
instance to consider whether, by reason of the undu^ 
weight which the High Court gave to the document in 
question, the value of its judgment is destroyed. That 
document is the report of the MoonsiJF upon the 

application forj the appointment of the Husband as 
Committee. It appears that within two months after the 
death of Mussumat Indr abut tee ^ Baboo Omrao Singh 
applied to the Zillak Judge, under Act, No. XXXV. 
of 1858 of the Indian Legislature, to be appointed 
Committee of his Wife, alleging her lunacy. The 
Act direct'' that in case the party lives at a certain 
distance from the Sudder station, the Judge shall de¬ 
legate the inquiry to a local Officer; who in this case 
was the Moonsiff. The local Officer has to report to 
the Judge,^ who passes the final Order in thet^case. 
The Act, however, ‘ contemplates only the question of 
lunacy or sanity at the time of the inquiry; there is 
no provision in the Act that the inquiry shall extend to 
the ascertainment of the period at which the alleged 
lunatic first became of unsound mind. 

I 

In these circumstances the Appellant, who had 
long be^n pressing their claims in respect of this 
property against the other branch of the family) 
thought it expedient to appear as Objectors on this 
proceeding. It is not clear that the Judge pas-sed 
any Order allowing them to go before the Moonsijf^ 
but in some way or other they appear to have been 
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admitted before tlie Moonsiff. They did not attend *870. 

throughout the inquiry, and they failed to produce Btsoo 

Witnesses the prove that the La ly had been a lunatic 

from the time at which^they alleged she became so, or 

^ Baboo 

at any time before ihe di-ath of Miissnmat Indrahuttee. Omrao 

r " * • • S HQH 

The result, therefore,«\vas, tljat they did not go into their 

case before the Moonsiff. The Moonsiff^ on the other 
hand, took evidence on •the part of the Respondent, 
who was ^seeking to be <ippointed Committee, and 
came to the conclusion that the Lady was of unsound 
mind. His report states what has just been said about 
his having tatcn the evidence, and then contains this 
passage:—“ In this case^ both parties acknowledge 

the lunacy of Mmsumat Sreehuttee ; but the dis¬ 
pute between them* is on this subject. The Appli¬ 
cant writes that Mussumat Sreehuttee became insane 
in the month of Man^h^ 1267, Fuslee, subsequent to the 
death of her Mother, Mussumat Indrahuttee, and the 
Interveners state contrary to this, that she has been a 
lunatic lor a very ibng time, that is to say from anterior 
to the death of Mussumat Indrahuttee^ her Mother, 

From the evidence of the Witnesses which h^v^been 
"produced on the part of Applicant ffrom No. i to 29), 
it has become known that Mussumat Sreehuttee^ 

Daughter of Mussumat Indrahuttee^ deceased, after her 
death, became insane, in the month of Maugh^ 1267, 

Fusly, at Mouzah Dinnaree, Pergunnah Kundhour^ 
in the house of her Hu'band, and that she continues 
in the same state up to this time. From the evidence 
as to the lunacy taken by me before the. Interveners, 
it has bebn ascertained that the Mussumat aforesaid, 
is quflte insane. The Interveners hsve produced no 
proofs before me •from which it may be learnt that 
the Mussumat aforesaid has. been insane for a greater 
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length of time/’ This report having been made to the 
Judge, the Appellants again objected before the Judget 
but the Judge very properly held that he had no juris¬ 
diction to decide the question between the parties; 
that the simple issue was whether Mussumat Indra^ 
huiUe was a person possessed of ^ny property, and if 
so, whether she was sane or insane, and required the 
protection of a Committeeand accordingly he ap¬ 
pointed the Husband Committee* The learned 
Judge who delivered the judgment of the High Court 
seems to have thought that the evidence before him 
being conflicting, the scale was turned by the document 
to which I have just referred. He says, "The evid'-nce 
adduced by them (the Appellants) is not only very 
far from satisfactory, but it is directly opposed to the 
recorded opinion of the deputed by the Zillah 

Judge, in i860, to investigate the matter of Mussumat 
Srecbuttee's lunacy.” It appears to their Lordships 
that if he meant to give to this finding, what we do 
not think he did mean to give, the effect of res jtidi* 
eata between the parties, he was clearly wrong. There 
was fio adjudication by any competent Tribunal upon 
the point in issde in this suit. The Afo<7«Ji^had no 
jurisdiction to decide it; nor had the Appellants in 
strictness any locus standi before him. If, on the 
other hand, he meant to say, that the conduct of the 
Appellants, as evidenced by that proceeding, had 
been such as to lead to an inference that the case 
they afterwards made was untrue, he seems also to 
their Lordships to have given an effect to thei? con¬ 
duct which it does not fairly bear. All that appears 
is, that they went unnecessarily before a Tribunal 
which could not have decided the question between 
them and the opposite party, and that being theif 
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(hey failed to produce their evidence. Their Lord- 1870. 

ships are of opinion that it is neither a necessary nor • 

a legtimate inference from that fact that the evidence 

which the Appellants havQ produced in this suit ought 

rot to be believed. That being so, their Lordships Omkao 

think 'that* the judj^ment of High Court, whether 

the Judges came to a rigfit conclusion or to a wrong 

conclusion, has* been put upon grounds whice do not 

justify that conclusion. 

Their Lordships have then to consider the effect of 
the whole evidence. The issue is a remarkably simple 
one; it is whether this Lady, admitted on both sides 
to be a lunatic, became a* lunatic betweeh the death 
of her Mother and the {Period at which the Husband 
applied to be appointed Committee,—that is to say, 
two months afterwards,—or whether she had been a 
lunatic for some considerable period before the death 
of Mussumat Indrahuitee. Now, their Lordships will 
concede that the burden of proof may be on the side of 
the Appellants,—that it may be sufficient for the other 
party, in proving his title, to prove that this Lady, 
now a lunatic, but who certainly had not always Jbeen 
‘a lunatic, was the nearest hein-ss to Teijnarain Singh; 
but it is evidently a burden which becomes of a much 
lighter character when tlv: lunacy is admitted to have 
supervened within two months of the critical time* the 
death of Muisumat Indrabuttee, 

Then, again, tlie case of the Respondents is open to 
the observation which has been made at the Bar, that 
if it ia true, far better evid^vice of it might have been 
produced than has been produced by the Respondents. 

For instance, if the woman became mad within two 
months of her Mother's death, one would suppose that 
tbnt madness ,must have been caused by some dborder 
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which would require and receive medical treatment. 
We have, however, no medical evidenfe whatever. 
We have nothing to show, that, having been sane up 
to a certain period, she became suddenly ill. Again, 
we have none of the near relations of the family pro-, 
duccd. The mere fact that the ^Husband verifies in 
the ordinary way the truth of the allegation in the 
plaint, is no answer to the suggestion that, if he had 
a true case, he, the nearest relation of this party, might 
have come forward and shown how the madness came 

I 

on and all the circumstances relating to it. He, 
again, has within his power all her family and female 
domestics ; but there is not a single Witness produced 
on that side, except the Witnesses of the character so 
common in the Indian Courts, viz., male menial ser¬ 
vants, dependants, and Ryots living in the neighbour¬ 
hood, who are all obviously persons less likely to have 
the circumstances deposed to within their knowledge, 
and to be far less trustworthy, than the members of 
the family who might have been produced. On the 
other hand, it is s-iid that the evidence produced by 
the /Appellants is of no better character. It does not 
seem to their Lordships that this observation is alto¬ 
gether just. There is certainly, at least, one person 
produced by the Appellants who does stand to the 
parties in near relationship. No doubt his testimony 
is open to the observation that though, the Uncle of' 
the lunatic, he is also the Father-in-law of one of the 
Appellants, but still he is a man of position; he is 
a man who from his relationship must have had the 
means of knowing what he deposes to, and he seems 
upon the whole to be the most trustworthy Witness 
that has been produced to give direct evidence as to 
the date of -the lunacy on either side. Again, there 
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4 re the other' Witnesses referred to by Sir Roundell 
Palmerf viz* the two servants, one of whom was em¬ 
ployed to take care of her, and they seem to have hiid 
more peculiar means df knowledge than those pos- 
■’ sessed most of the Witnesses on the other side. 
Then a great deal has beeij said touching the evidence 
of the Witness upon whom the Principal Sudder 
seems,’from the Expressions in his judgment, 
to have,placed the greatest reliance,—I mean the 
evidence of Mr. It has been argued that Mr. 

evidence, being mere hearsay, was not admis¬ 
sible at all. Their Lordships ar© not prepared to ad¬ 
mit that this evidence ^s properly described as mere 
hearsay. The Witness speaks of his own knowledge 
to the fact, that a*t a particular period the insanity of 
Mtissumat Sreehuttec was rumoured and generally 
believed in the District with which he was conversant. 
Their Lordships do not feel it necessary to decide 
Whether that testimony, if objected to, would have 
been receivable on the trial of such an issue as this in 
an English Court of Justice. It has been received in 
India ; and their Lordships conceive that they Cid^t to 
“^dcal with it according to the principles enunciated by 
Dr. Lushington in Unide Ra\aha Raje Bommarauefiy 
Bahadoor v. Pemfftasamy Vencatadry Naidoo^ the case 
mentioned in the course of the argument (7 Moore’s 
Ind. Ai^p. Cases, 137), as those which govern this 
l^oard, viz., that When evidence of doubtful admissi¬ 
bility has, under the looser practice of the Indian 
Courts^ been received in a cause, their Lordships' 
sitting as* an appellate Court, Will deal with th«case 
as the^ think substantial justice requires, and wiU not 
allow any merely. technical objections to prevail. In 
the present case their Lordships think, that they ought 
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not wholly to reject Mr. Duffys testimony. The next 
question is, what effect can legitimately be given to k. 
If we had to deal here w'ith the broad question of 
sanity or insanity,— whether Mussumat Sreebuttee 
were now sane or insane,—Mr, Duff's evidence wouldc 
be of little or no value. But when^it is an admitted fact 
that the woman is insane, and the question is, whether 
she First became so before or after the date of the death 
of Mussumat Indrahuttec, the testimony of a trust¬ 
worthy Witness, that long before that period she was, 
to his knowledge, reputed insane, is an important cor¬ 
roboration of the direct testimony given 'in the cause 
to the fact of her insanity at that time. 

Their Lordships, moreover, deem it right to observe, 
that if Mr. Duffys deposition was struck out of the re¬ 
cord they would, nevertheless, be of opinion that the 
preponderance of the evidence is in favour of the con¬ 
clusion that the Lady was insane at the Lime of Mussu^ 
mat Indrabuttee's death. And they are confirmed in 
that opinion when they come to consider the res gestae 
of the case. This family was originally a joint family, 
and there was an attempt at a partition as early as 
1802. From that time forth, however, the two 
branches of the family represented by the Appellants 
seem to have contended that the estates were to a 
certain extent joint, and that the descent of them 
was to be governed by the rules regulating the descent 
of joint property. Their Lordships do not say 
whether they were right or wrong. In the lifetime 
of the two Widows there seems to have beun an 
arrangement by ‘which the Widows were left in pos¬ 
sessor! of the property, but it is said on some under¬ 
standing that on their death it was to go as it it were 
|oint estate to the male heirs. Whatever may be the 
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merits of that contention, it seems to their Lordships 
impossible tq resist the conclusion that the punchaya^ 
which is alleged to have been held was held. Possibly 
the circumstances which led to it may have been cir¬ 
cumstances of violence tending to a breach of the 
peace,* but with tha^ we have nothing to do. In point 
of fact their Lordships believe, that the Punchayai 
was^held, that the Ikrwnamah was executed in pur¬ 
suance of the Punckayatf and that the possession of 
the lands, which is^ new admitted to be in the Appel-* 
lants, followed upon the execution of that instrument. 
It is unnecessary to consider, whether that document 
was obtained by duress 6 r fraud, or anything of that 
kind, for that is a question which can only arise 
between the Sons of this Lady, who executed it, and 
the Appellants; but if the transactions above men¬ 
tioned did take place then, then it follows, that at that 
time, which was immediately after the death of Mussu^ 
mat Indrahuttee^ the Sons, and not the Mother,were 
held out to be, and were dealt with as, the heirs. If 
the Lady had not then been insane, it seems most 
improbable that some person would not have* put 
forward her interest, or that the Appellants* would 
have dealt with those as heirs, who really did not 
possess that character. , 

Therefore, weighing all the circumstances, their 
Lordships have come to the conclusion, that the 
Principal Sudder Ameen was right in the view which he 
took of the evidence, that Miissumat Sreebuttee was of 
unsound mind at the time of her Mother Mussumat 
Indrabutten^s death, and that consequently the Plain¬ 
tiff in •the action has failed, to* make out his title. 
Their Lordships must, therefore, recommend *Her 
Majesty ■ to reverse the decision of the High Courts 
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and to order that in lieu thereof the appeal to that 
Court against the decree of the Principal Suddfir 
Ameen dismissing the Appellants’ suit be dismissed 
with costs. The Appellants must also baye their 
costs of this appeal. ^ 



In the matter of Victoria Skinner, alias Naw. 

SHABA Begum.* 


On petition from the High Court of Judicature for 
the North-Western Provinces^ 

5th De«., This was a petition by Helen Skinnery otherwise 

known as Badshaw Begumy an inhabitant of Meeruty 

Special in the North-Western Provinces of India, the Widow 

of George Skinner, who was a professed Christian, 

from an Order Mother of Victoria Skinner, his Daughter, a 

of the High ,» , , , ^ i f 

Court of Judi- Minor,'for special leave to appeal from Orders of the 

the'^jr/A- High Court of Judicature in that Province, affirming 

^ previous Order of the Judge of the District Court at 

India, by Meerut, whereby the Minor, Victoria Sktnner, was 

removed from the custody of her Mother by reason, 

Daughter was 
taken from 

the custody Q Present-Sir Robert PhilHmore (Judge of the High Court of 
J^Malmme-Admiralty), the Lord Justice James, and the Lord Justice Mclliil^. 

dan, on the 

ground.that . • 

the ‘Minor's deceased Father had been a . professed Christian, and her 
Mother, who was, as the Court held, living in adultery, was inducing 
her Daughter to adoptf the faith and habits of a Mahomedan. 

Liberty given, pending the hearing of the appeal, to the Petitioner 
to apply to the High Court, to have acces.<i at suitable times to her 
Daughter. 


a previous Order of the Judge of the District Court at 
Meerut, whereby the Minor, Victoria Sktnner, was 
removed from the custody of her Mother by reason, 

*> Present-Sir Robert PhilHmore (Judge of the High Court of 
Admiralty), the Lord Justice James, and the Lord Justice Melliilf* 
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4s alleged, that the Petitioner was a professed Maho- >* 7 o* 
medan, living, as the Court held, in adultery with a *' In re 
M r. yohn (calling himself Mahomed 'Jan Allam\ Skihhbii. 
professing the Mahomedan religion, and alleging him¬ 
self to have contracted a Mahomedan marriage with 
the Petitioner, notiyithstapding that he had a Christian 
Wife living at the lime. The Petitioner sought 
rciStoration df her Daughter to her custody. 

The application was ex parte. 

The petition stated, that the Petitioner’s Husband, 

George Skinner^ was murdered at Delhi in the early 
part of 185/, during the Mutiny, and left the Peti- 
tioner and a Daughter, Victoria^ then ‘of the Age of 
between one and two years, surviving ; that the 
Petitioner, who was the illegitimate Daughter of a 
Collector in the Civil Service, from the age of lour 
months, when her Father died, was brought up in Che 
Zenana^ and observed all the ceremonies of the Ma¬ 
homedan religion, such as fasts, prayers, &c., and was 
instructed in the iCoran, up to the time of her mar¬ 
riage with George Skinner^ and that she lived 
behind the purdah ; that the Petitioner had, ifot, nor 
bad any of her relatives, ever Seen to a European 
entertainment, and that they always took their meals 
at the duster-khan (cloth spread on the ground), and 
ate in the native manner; that the Petitioner had never 
been .in a* Church, except on the occasion of her mar¬ 
riage with George Skinner, and had since that marriage 
continued to live as a Mahomedan, and behind the 
purdah^ as she did before ; that George Skinner’s 
Mother *was a native woman, of Rajpootana, and had 
beeif a Hindoo, but was converted to Mahometanism, 
and that George Skinner’s family lived in the Maho¬ 
medan fashion ; that George Skinner lived in his own 
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house like a Mahomedan, and never went to churchy 
except, as before mentioned, on his marriage with the 
Petitioner; that although nominally a Christian, 
George Skinner never associated with Christians, but 
only with the native gentry of the Town of Delhi^ 
and that she, the Petitioner, could only read and write 
English very imperfectly; that after the death of 
George Skinner the Petitioner lived for -about ten 
years with different members of his family, and during 
all that time both the Petitioner and her Daughter 
lived in the Mahomedan fashion ; that after leaving 
the Skinner family the Petitioner and her Daughter 
lived with the Petitioner’s Brother, Nawab Mirza^ in 
the Mahomedan style; that about four years ago Mr. 
James Skinner^ the Brother of George Skinner^ de¬ 
ceased, introduced John Thomas John to the Peti¬ 
tioner’s Brother, with whom Mr. John Thomas John 
became very intimate; that John Thomas John was 
formerly a Christian, but became a convert to Maho- 
medanism, and shortly afterwards, namely, on the 
25th of Octobery 1867, the Petitioner was married to 
Mr, John according to the rights of the Mahomedan 
religion; that at that time Mr. John had another 
Wife living, whom he had married some years before 
according to the rites of the Christian religion, which 
he professed at the time of such first marriage; that 
after the Petitioner’s marriage with Mr. John^ the 
Petitioner resided next door to Mrs. James Skinner 
and her Daughter and Son-in-law, Mr. and Mrs. James 
Orde\ Mrs. James Skinner was the Widow of the 
Uncle of George Skinner ^ the Petitioner’s former 
Husband, was the Sister of Colonel Barlow here- 
inafter mentioned, and that for some years, Mrs. 
James Skinner had professed, and still continued to 
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profess, the Mahomedan religion, and lived entirely in 
Mahomedan fashion ; that Mrs. Orde professed 
Clirisiianity, but never attended Church, wore the 
native costume, and, te a considerable extent, observed 
the Mahmomedan custom of the purdah (rules of seclu¬ 
sion)’ ; that after ^^e maj-riage between the Petitioner 
and Mr. yohn, the Petitioner’s Daughter, Victoria^ 
continued, as she had • always done, to reside with the* 
Petitioner, and both the Petitioner and her Daughter! 
Victoria, were in jthe habit of visiting Mrs. James 
Skinner and Mrs. Orde, and were on terms on in¬ 
timacy with them down to the commencement of the 
institution of the suit; that yits, Jame^ Skinner and 
Mrs, Orde were both aware that the Petitioner had 
embraced the M^iomedan religion, and was married 
to Mr. John, and never raised any question as to the 
validity of the marriage up to the date of the corre¬ 
spondence thereinafter mentioned ; that the Petitioner’s 
Daughter had never been brought up in any other 
manner or style than according to the habits and 
manner of the natives of India ; that in the tarly part 
of this year Mr. John became aware that James 
Skinner had spiead some reporft reflecting upon his 
character, and had also spoken ill of him in the 
presence of the Petitioner’s Daughter, and in conse- 
qjence of this a correspondence ensued between Mrs. 
Jamet Skmner and Mr. John, and ultimately, on the 
14th of March, 1870, Mr. John wrote a Letter to Mrs, 
James Skinner in which he threatened to take criminal 
proceedings against her; that on the aist of March^ 
1870, Colonel Barlow, Mr. .jind Mrs, Orde, and Mrs. 
Jatiles Skinner, presented a joint petition to Iho 
Judge at Meerut, alleging, in effect, that the Petitioner 
was living in adultery with Mr. John, and that the 
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Petitioner’s Daughter had been withdrawn from School 
and all Christian association, and was 'receiving nor 
education, but that, on the contrary, her religious and 
moral principles were being systematically corrupted, 
and she was being seduced into the faith and habits 
of Mahomedans ; that the above petition atsa alleged 
that large sums of money had been received on account 
•of her Daughter by the Petitioner, and had been n'is- 
appropriated, and prayed that Guardians might be 
appointed to the person and property of the Petitioner’s 
Daughter, and that an account might be taken of 
the moneys received and expended on her behalf ; 
that this petition was su'pported by the depositions of 
Mr. Orde and Colonel Barlow made on the 22hd of 
March, 1870, and orr the same ddy, by the'Order of 
the Court, the Petitioner’s Daughter was placed in 
the charge of Mrs. yantes Skinner; that on the 3tst 
of March the Petitioner and VLr.John filed a written' 
statement in answer to the petition, and therein set 
forth the facts above stated, and prated that the Court 
would consult the Minor’s wishes, both as to her 
guardianship and as to the religion she wished tO' 
embrace ; that evichence was adduced before the Judge, 
and in particular the Petitioner’s Daughter, whofwas 
then of the age of fourteen* years, but who appeared 
to be much older, was examined, and deposed that no* 
one had ever persuaded her to be a Mahomedan, but 
that her own feelings alone prompted her to become,- 
and that she wished to be, a Mahomedan ; she also- 
stated, that she wished to return to the Petitioned (she 
being at that time in the custody of Mr. James Skin¬ 
ner by^ Order of the Court). That the charge oP'mis- 
appropriating the Minorus [money was withdrawn, and 
it was stated that no proof whatever was given that 
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the Petitioner's Daughter had been withdrawn from 1870. 
Christian assooiatioi., or that her moral principles i|( 
were being corrupted or attacked in any way. or that Skinnbr. 
any attempt liad been njade to convert her to Mahome- 
danism, it being simply proved, and, indeed, admitted 
by th'e Petitioner, that her Daughter had left school 
about a y»*ar before, and smee that time had professed 
Mahornedanisui, and lived as a purdaknashen ; that 
on t^ie igth of Afay, 1870, the Jud«e of the District 
Court at Meerut ordered, that the Minor should be 
for the present removed from the Mother’s care, that 
the charge her property be placed under the Col¬ 
lector of the District, and that anothen Guardian 
be appointed for her pePson, the selection of such 
Guardian to be left for further consideration, and 
made either by the Court, when, on lire suggestion of 
either party, or otherwise, it can find a person fitted 
for the charge (probably a respectable Lady mistress 
of some School on the Hills might he found willing 
and capable of undertaking it), or by consent of the 
parties themselves ; tlwt in the meanwhile the Minor 
should remain as at present, until such Guardian be 
appointed, or till further orders, wi#;h and unSer the 
*care of Mrs. ytimes Skinner, with whom she was 
placed by tbc Order of Hie 22nd 'T March last, wiih 
permission to the Mother to visit and see h<“r at Mr. 

James Skinner's Hf)use (unaccompanied otherwi-e 
than by * her necessary and usual attendants),daily, if 
so disposed, and/or a reasonable peiiod of time during 
each visit. 

That frojn this Ordt^r the Petitioner and Mr. John 
appealed to th»" High Court of * Judicature for the 
North-Western Provinces, and the appeal was heard 
on' the 7th of July, 1870, when the High Court 

XI1I-.7U. 
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Skinner. 


confirmed so much of the Order of the Judge of 
Meerut directed the removal of the .Minor from 
the rus’odv of her Motl)er, b t cancelled the rest of 
the Ordi r, and po-tpon- <1 pa-swig a fical Order on the 
appeal for a furtnij^ht, »o enable the parties to nominate 

i V 

to the Coiiit a lit and proper [person to receive a 
cerlifiraie of administration to the estate of the Minor, 
and also to nominate a fit andr*proper p'-rson to be ..ap¬ 
pointed Guardian of the person of the Minor. That 
on the 4tfi of July\ 1870, the Petitioner’s Daught-^ r 
was examined by the Officiating Chief Justice and 
one of the Judges of the High Court, and, as alleged 
by the Petitioner, expressed a strong desire to return 
to the Petitioner, and seemed much distressed at the 
idea of being separated from hci j that on the i6th 
of Julyt 1870, the High Court made a further Order, 
apf)ointing Miss Scmfnn Guardian of lhep<rsonof 
the Petitioner’s D lught- r, and directing that she 
should be taken by t!ie petitioner. Mr-. Raines 
SkinveTf and delivered into th« charge of Miss 
Scanlan: that on the same day the High Court 
made a further Order, appointing Mr. Bailey^ of the 
Agra Bank, Guardian, of the property of the Pe¬ 
titioner’s Daughter. That pursuant to the first of these 
Orders of the i6th of /w/v, the Petitioner’s Daughter 
had been taken to and placed in the charge* of Miss 
Scanlan-. that before the Petitioner's Paughtcr was 
placed in the care of Mrs. yames Skinner, by the 
Order of the 22nd of March, the Petitioner and her 
Daughter had always lived together, and ha(^ never 
been separated for more than a few .hours, the 
Petitioner and h'^r Daug>'ter entertaining ^ very 
strong affection .ir one anotlier, and that the sepa¬ 
ration which had taken place had caused, and was 
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•till causing, a veiy great mental pain, and even 1870. 
physical illness, to the Petitioner's Daughter; that, * 

being dissatisfied with liie three lasl-mentioneH Orders Skinnbr. 
of- the Hi”h Couit, tlTe Petitioner and Mr. John 
applied the High Court for leave to appt al to Her 
Majekty in Couiui*: hm.lhe High Court h) in 
Order of the 291!) of August, 1870, diMnisseo the 
application, du the gr -find that, Mr. John had no 
locus standi, and liiai liie Petitioner was not entitled 
to appeal as a of light as the orders did not 

iifvolve property 01 the value of jCi,ooo, and declined 
4;o certify that the ra'-e w.i- a lit one for appeal to tlic 
Privy Council. Tliat It^e Petitioner felt aggrieved by 
tlia above Orders of ihe High Court of the 7th and 
i6th of /«/y, which affected the civil rights of the 
Petitioner and her Daugliter, which she submitted could 
not be measured by a money standard, and involved 
important questions of law ; and also by the Order of 
the 29th of August, refusing the Petitioner leave to ap¬ 
peal irnl, in consequence of such last-mentiuiied Order, 
it Was necessary to apply for special leave to appeal 
against the Orders; that should the Petitioner*obtain 
* 5 uch leave to appeal, it would necessarily be some con¬ 
siderable time before sucii appeal could be heard, and 
that in the meantime, uftless execution of the Orders 
of the High Court was stayed, the Petitioner would 
for a Ung ttme be deprivcvl of the .society of her 
Daughter and only child, and her Daughter would 
remain among strangers, and be alienated from the 
Petitioner ; the Petitioner, therefore, prayed for spe¬ 
cial leave* to appeal from the •Orders of the High 
Court *of Judicature for the North-Western •Pro¬ 
vinces of the 7th •and i6th of July, and that execu¬ 
tion of such Oriieis might be stayed, and that the 
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i87p. Petitioner’s Daughter might be permitted to return to 
and live with her pendii’g ^•'uch appeal, of for further 
Skinnb<<. relief in the premises. 

I'be petition was supported by the joint declara¬ 
tion of the Petitioner and John Thomas yoh:t, her 
alleged Hnsliand, and wa* accornpanied by transla¬ 
tions of the correspondence betw'een the parties rela- 

j • 

live to the custody of the person and property of the 
Minor, and the proceedings, petition, and depositions 
had thereon, with the judgment of the Judge of the 
District Court of Meerut, and of the High Court of 
judicature for the N^Of'th-Western Provinces, both of 
which detailed very fully the grounds of their decision, 
and the Orders thereon, which were now sought to be 
appealed from. 

Sir R. Palmer, (J C, (Mr. Cave^ with him), for 
the Petitioner. 

This is an application under Mie sjiecial powders 
reserved to the Crown by tie Statufe, 3rd & 4th 
WiP. IV. ch. 4 1, sec. 4. There is no right of appeal 
under the Letters Patent establishing the High Court 
of Judicature in the North-Western Provinces. The 
Order of ihe Court below removes the Minor from 
the custody of the Petitioner, her Mother, on the 
ground that, she being a Mahornedan, the Minor is 
being induced to embrace the Mahornedan taith. In 
a similar case before this Tribunal, Camilleri v, 
jf’Uri (fl) from Malta, leave to appeal was given 
against an Order for the removal of cl\i;dren from 
the custody of tlieir parent. Although not an 
appealable grievance by the Letter Patent establish- 


(*•) 5 Moore's P. C. Cases, ibi. 
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ing the High Ccwirt, leave to appeal has in anal ogous 
cases been* allowed under ti>e general power ol Ihr 
Statute, 3 r 4 and 4th Will. IV., ch. 41, sec. 4 : Shire v. • 
Shire (a); D’ Orlaic\. D' Orlaic (b). 

*The*Lord Justice, jAMfc:s :— 

• • 

Enough appears from the petition to induce their 
Lirdships to grant Special leave to appe?l. Suefi 
leave, however, must be without prejudice to any 
application to the, Court below by ihe IVtitiont^r as 
she may be advised to make, to have access, at 
suitable times, to her Daughter. 

By an Order in Couhcil made on the petition, leave 
was given to the* Petitioner to prosecute her appeal 
against the Orders of the High Court of Judicature 
iox t\\t North-Western Provinces of the yih of Jnlyt 
and the i6lh of 7«/v, 1870, on giving the usua^ 
security ; with liberty, pending the appeal, to make 
application to the High Court of Judicature for the 
. North-Western lor the Petitioner, 

the Mother, to have access at suitable timesi to her 
Daughter. • * 

(4) *5 Moore’s P. C. Cases, 81. {h) 4 Moore's P. C. Cases 374, 


1870. 

In rk 
Skinnrr 



CASHh IN THK PKIVY COUNCIL 


Umkiihnaih Chovvdiiky 


... Appellant ; 


AND 


Goukeknaj'h Chowdhuy, Parcs-' 

NATH CiloWDHRV, and MuSSU- Respondents. 

MAT Mvnahutty Chovvdhrain 


On appeal from the High Court of Judicature at 

Bengal. 

The Plaintiffs, the two fir.st Respondents, brought 

Dec., 1870. as joint' heirs-at-law of one ShfcbloH 

According Chowdhry against the Appellant and Dluctnath 

Law,'ina° Chowdhry. hi. Brother, Sons ol Hncharnm Chounlinv 

ScUcSl deceased, and others, to obtant rf conlir,nation of 

Instate, in the f,lle and possession of (with a registration of 

their n-anies in the Government collectorate Bookt.) 

an undivided moietlr of an estate called Talooi Maj- 

ture,descends Tuppak Jittore, with Us dependencies, situate 

in the’ Forest and Hill Districtmf ZilUh Bhaugulpor, ; 

“ and also to an undivid-d moiety of certain shares tn 

the profits of „.„„iiahs and lands, purchased out of the rents and 
the family 

estate, from profits of the estate, 
part of the 

ancestral es- ^ ..-Members of the Judicial Cofnmiitee^ThtR\^ht 

It is imma. gjr .James William Colvile, the Right Hon. the Lord 

■ terial. far , ,_Right'Hon. the Lord Justice Mellish. 


ancestral es- ^ ..-Members of the Judicial Right 

It is imma. gjr James William Colvile, the Right Hon. the Lord 

«'relaSs*?o Justice James, and the Ri.ghfHon. the Lord Justice Mellish.^ 
jpint posses-' :-Thc Right Hon. Sir Lawrence Peel. 

•ion, that 

th. family 1. r.gist.r.a a. Or™,. H it be ..tablishcd that 
the actual enjoyment of the estate was i« coparcenarj. 
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• The - material allegations in the plaint were, that 
the Ta/ook jA’ns an ancestral hereditary estate, which 
descended to joint heirs, according to the ordinary 
rule of the* Hindoo law, and that the mouzahs and 
lauds and the remainder of the property had been 
acquireil while ll]g? family continued to be, in nil 
rehpects, joint and undivided, and by means o( the 
remits, profits, and joint/amily funds. 

The principal points in dispute between the parties 
respecting the Talook, were whethei, as contended 
by the Plaintiffs, the Talook Mujoulet, in Tuppeh 
Jittorey waff an ancestral estate, and if such, whether 
it descended on the la*te Bacharam Chowdhry, the 
Fattier of the Apfjellant, and the late Sheehlollf the 
youngpr 13 rother •of Bacharam Chou^dhry^ and throuyh 
whom tl»e Plaintiff claimed title, as joint heirs, ac¬ 
cording to the ordinary Hindoo law; or whether, 
with reference to the cu^-tom relied on by Regulations 
of 1793, sec. 5, and X. of 1800, the Talook did 
not devolve enthre on Bacharam Chowdhry^ as the 
•elder Brother, undcf the rule of primogeniture and 
.sole succession, which governed the descent of •Jungle 
Mchals (Hill and Forest estates)», according to the 
custom of the District of Bhaugulpore, or according 
to the custom of the family; and whether tiie Talook 
was not self-acquired, as contended for by the Appel¬ 
lant, J)y Hficharam Chowdhry^ under a Pottah, or 
grant in perpeiual s^ttleme^t, made by the Govern¬ 
ment to him, a- d in his name only ; and if such was 
the ♦act, as contended hy the Appcilai t, whether 
Bachardtn Chowdhry l»ad con^tinued ihcr* after in sole 
posiifcssion and enjoymcnl of the rents and prjafits of 
the Talook, as ,his own separate estate anil property, 
to the exclusion of Shecbloll, his younger Brother, 
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duyng liis lifetime; and lastly, as a fact, whethef 
Bacha/am Chowdkry and Sheehloll were or not, 

• • • * . f • 

during their lives, separate in estate and m busi¬ 
ness dealings. 

The questions raised respecting the other property 
were, whtilher the same or any part thereof had beeft 
purchased by means of the rents and profit’s of the 
Taloflk Majoulee, and joint family funds, or, by means 
of the separate moneys of either Bacharam Chowdhry, 
or of the Appellant, so as to constitute the property 
so purchased the self-acquired estate of Bacharam 
( howdhry^ nr of the Appellant, even if the Talcok was, 
as alleged by the Defendant, ancestral propf-rty, and« 
even if such sep:iration in estate, between Bacharam 
Chowdhry and Sheehloll had not been proved. 

By the decree of the Principal Sadder Ameen, 
{f/urtochtender Chatterjee) dated the 14th of /«/y, 

1862, it wat^d^clared, that the property had been in 
the continual possession of Sheehloll and the Plain¬ 
tiffs in succession to him as joint proprietors with 
Bitejiaram Chowdhry^ and after ,his death, as joint 
proprietors with the Defendants, the Appellant and 
Dheernatn Chowdhry^ his BroMier, as members of a 
joint and undivided Hindoo family ; also that it had 
not been proved that the Talook w'as Jungle Mehai 
wiihin ih'* meaning of the bel^ore-mentioned Regula¬ 
tions, and that, therefore, the Plaintiffs and the De¬ 
fendants, the Appellant and his Brother, were jointly 
entitled to ihe same, and not Bacharam Chowdhry 
solely in his lifetime, nor the Appellant and his Bruthei 
since his death, as his Sons and heirs-at-iaw. The 
decree further decided'that the property had beer 
acquirefl by Hurjee Chowdhry, the paternal Grand¬ 
father of both parties, and went on to declare “ tha' 



■ » ** 0 ^ Al>PkAL KROirf I HE EAST JNDIES. ’ 

R * * * * • • 

e estate was increased by means* of ^he proceeds q)I* 48 ^> "V> 
the ancesdarproperty; for the parties had lio'sucli 
iicome as to contribute to the increase;of tjte estate.” CHo^Diiii’# 
On appeal the High Court, the judges of that bt^Rait'NAxif* 
^omrt; consisting of Mr. F. B. Kemp.2ii\d Shumboo Chowb^kt^' 
Nathi Puf*dit, by their jiidgment, dated thh 5^b of 
\)clober^ 1863, afiirme^ the Principfal Sudder Atdeen'js 
deci^'e, with costs, the fdigh Courl^ holding, thattthe 
here fact of comniensality was not suilicient bvidbnce 
if the being joint in delate; and that it was necessary 
d trace the ^family as far bacl^t posiiblc, With the 

m of ascertaining whether uncIeuS, , of the 

estate was, originally, joint or separate': and it was 

p« 

further declared/ that the estate '..vitas ir^riteo by 
)^ckdram Chomdhry and Sheehloll:, that ^ was their 
bint estate, ^hd not the self-acquired property’, fti the 
briner; that the subsequent acquisitioa^^f^tjM|perty 
been made with the profits of estate^*and> wiiK 
S joint funds of the \vhole#(a'ni%, vvith''t^..decrefi. 

^^ared to be joint an^ undivided.ii^ 

'The appeal was fmm this decree. ^ . dl,*’ 

As the Respondents did ^^not ap]^ear,.tl[^-cSse wa^ 

Heard ex parte. * * 


Sir R. Palmer^ Q* 0 *« and Mr. Leith^ for the 
Appellant. 

The substance of their argument is mentioned and 
(commented on in their Lordships' judgment, which 
|vas de(|vetcd by 

The Lord Justice JAMES :— * 

5 * 

'"^This case, «^hich has occupied the greater part of 
days, appears to* their . Lordships, when reduced 

XIII—7» ' 
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(o Hs legHimate and reasonable diniensions; to be S 
* f Jwif^ATH relevant and material facts are 

Cnovdhbv few and not sid>stantially in di^p^lte for any purpose 
wt)icb tiieir Lordships have to decrde. 

The contention on the part of the Plabtiffs below—' 
the Respondents here—i<,, that f\ certain estatCi a 
Talooh with accretions which, beyoiHl all teanoiiahle 
question, ha4 heCo marie b/ the hrvesfnvent of the 
profits of fhflft est^ire’, wa# air amccstthf eifaHe'wbicb 
descended to them and* the AppeEant, ftho wan af 
Cousin, in coparceny. It is admitted that by the 
Common- law of Hindostan, that is, the Hindoo laW.^ 
the descent h in coparceny where no other custom^ 
or right b proved'. The case of the Plaintiffs was^ 
that this property ancestral property, which hat^ 
belonged to their Grandfather, one Hurjee, anc de-^ 
scende^ from Hurzee upon the two Sons, Baeharam 
Chowdhry and Sheekloll, ihe Fathers-of the respective 


parties. 

The case mainly ^eKed upon in the Court in JnHiit 
on .the other sid€ was, that tnere was no foundation' 
whale v'sr for this* assertion^ that the property was not 
ancestral property-^hat the Grandfather never had* 
any property at ail, but that it was an acquisition by 
Baeharam Chowdhry himself, under a grant made to* 
him iiidividoally<^or, as we should say in English law, 
an acquisition by him by purchase, so tha* he became a* 
new root of descent,-and so that the common title ailegect 
to be derived front the Grandfather had no eiistence. 

Now, it has been proved to* the satisfaction of the 
Court below, and proved entirely to the satbfatx 
tion of their Lordshjds,indeed was hardly disputed 
at lost in the arguments at the Bar—that this property 
was originally a aemindhryt of uhich HurjtOf the 
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#tjnndfather» was possessed. Ducudnent after docu- 



r ihent, and 4tl the evidence in the cause, go to show 
that Bacharam in the first Settlement, then in the CHoWwner' 
Decennial Settlement,; and then in the perpetual CourcSnatii 
S ettlement, claimed to have it made with hiih by ^'*°*'®***’^*. 
rea^n oT his hereditary right to the semindary as 
hereditary aeminiar. 'fhat being proved, that it 


was Hurjeds property, j^nd that Bachatam was entitled^ 


by descent, of c'ourse the next proposition would 


equally follow, unles^ there is something to exclude 
it; that is, that he would not be entitled to it himself, 


but that he and his Brother would succeed to it as 
**'coparceners. • < 

Well, has anything dccurred to divest that right 
which in a case*o( ordinary property was certainly 
vested in the two jointly at the time when the history 
of this case begins? Their Lordships are unable to 
find anything to alter the right which existed at the 
^time when the descent was cast. The fact, that the 
Settlement was inade in the name of the elder Son, 


Whether, originally,.A^rhen he wa^ a minor, or not,— 
the fact that he has^continued to be solely regis4ered 
from that time to this, affords nof:onciusive*evidcnce 
against the title of the shareholder. There is docu¬ 
mentary evidence,, on^ the other side, of his being 
recognized as a shareholder, but not very strong, nor 
very conclusive evidence. The mere fact that one of 
the two Brothers was registered so as to be the pro¬ 
prietor to the outer world, does not seem to their 
Lordships to be of very great weight, any more than 
it did to the Court below, and in respect to the actual 
enjoyment of the property, there has been beyond all 
question a continuous enjoyment by both updn equal 
terms. The two lived together; the families lived 
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together, they mesqcd together, and all the n^irnage 
9ind funeral ceremonies and other ceremonies of theif 
religion were performed at the jo^nt expense out of 
the income of the property, and appar«ntly, as far 
their Lordships can ^ee, upon eqnal terms, and not 
as the bounty of an elder Brother to a mere dependant 
who bad no right whatever to the property. 

It appears to their Lordships, therefore, that thf 
case as principally alleged in the Ci urt below has 
entirely failed, and it becomt s necessary to consider 
the other topics which have beCn very much relied 
Vpon at the Bar here' as they viere at a late part of 
the case in the Court below. It is alleged that, 
admitting it to have been ffnrjec's property, ad¬ 
mitting it to have bten ancestral prop rty in that 
sense, it was property which descended to Bacharam 
as the eldest male heir, by reason of its being 
subject to a custom of primogeniture The custom 
pf primogeniture is stated in two ways, first as a 
custom of a District so as to bring it within thp 
Regulation X. of 1800; that is Ito say, it is the 
custom of a District supposed to be a Jungle mehat, 
in Zillf^h Bhaugulpore Now, of the existence 
in any known District whatever of anything which, 
can be predicated as a Jungle mehal in which this 
Memtndary Is situated theit; is neither pleading 
nor evidence. There is nothing at all to show 
any custom, except a Collector’s Letter with re¬ 
spect tp a custom extending to all the semindarie^ 
throughout the whole Zillah of Bhaugulpore\ and 
certainly it would be very strong indeed to •hold^ 
merely upon that eyidence, that there was a 
puston^ proved extending to the whole of the Zillah 
pf Bhaugttlporc, or to the whole of any undefined 
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DMcti within that of which the CowTl 

below says it has never heard anything, it being, 
^heysay, perfectly notorious ■ that no such custom 
exists within that District. Well, then, the evidence 
pf that custotn appears to their Lordships to , be ab¬ 
solutely nothing. Then, there is the other cuBtouii 
—supposed to be a family custom of tide particular 
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family,—under which custom it is alleged, that Bacha-sm 
ram succeeded at such a time; that is, before the 
year 1794, in such a way as to exclude the title of 
bis younger Brother. Of that family custom there 
really is no spfficient allegation, if there be a^y alle¬ 
gation at all. Their Lowdships find nothioig on the 
pleadings to raise such a custom as that, in the 
manner in which ,it ought to have been eaised, if it 
was intended to have been pleaded and proved in 
this case. It is, in fact, inconsistent with the case 
almost entirely relied on by the Defendant in (he 
Court below; of the new acquisition made by him 
under the gran^ or I'ottah from the Government, 
^ut if there be anythisjig which is sufficient to raise it, 
which their Lordships do not see, there is a{i equal 
want of satisfactory evidence o^ any such* custom* 
There is some trace in the Collector's Letter of 9 
xortof general custom extending through the whole 
Zillah of Bhaugulpore, all the eemindaries being 
held by that kind of title, but the genealogical tree, 
which *is tlie only thing contrary which is in evi¬ 
dence, is certainly, in their Lordships' judgment, 
|nsu%ient to found a family custom, which the 
Court belpw have held must be proved by. something 
like \){hat we should call in thfs Country immemorial 
^sage. It is a thing which cannot be predicated 
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of a i>iniple and single esfatCi khe title ivliScti' 
dales from comparatively a short period of ilin4 
bact(. Both these cases of family and local cus- 


PtftlTHNATN 

^h^kiuNaTH f”"*' bnrdep of which was eritirrly on the 

'CHowoHSYf Pefendant, have failed, and that brings it back to 
the case which the Plaintiffs be|ow had *lo pfdve; 
that is the simple fact, that this was ancestral pro* 
peny of their common Grandhther. 

That being so, and it being substantially ad¬ 
mitted that there was no other source from which 


the acquisitions could be made, the decree of the 
Court below seems to their Lordships to be right, 
and they will, therefore, recommend Her Majrstjr 
that the decree be affirmed and the appeal dis¬ 
missed. 
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Ram Surun Sin6h and Moonshee 
SVed 1 \meer Ally, ... 


^^^Ap/eiiani 


AND 

llussAmjT Man l»iwiv, Mussomati 

Rakaba, and LAt.LA Imrit LallJ 

, Oh appeal 'from the High Court op Judicature hi 
Fort William^ in Bengal. 

^HE Appellants instituted this suit against the two 8th Dcef, 

first Respondents, to recover possession of the lands 

mentioned in the plaint, with mesne profits, on the Ina auU, 

ground that they had, on the »'5th of November ^ defendants 

1837, ill consid^ation of the sum of Rs. 55 000 iwS'made 

advanced to them to pay ancestral debts and perform 

obsequies, executed in favour of the first I’laintif! alleged mort* 

a deed of coOdfitional sale of thc^fands, whereby that fction wltiT 

sum was made repayable at the eod’ of Joistee^ 

125*1, F.S.; ana it was alleged that the Defendants Piaintin 

... j •, .. <1. claim, whiclf 

having failed to pay at the eXpiratton of that term, was false. 

• A foreclcAitS 

* Present i-r-Members of the Judtctal CoiHmUtet-^Tfit Right auit was 

Hob. Sir James William Colvile, the Right Hon the Lord 

Justice James, and the Right Uon, the Lofd Justice Mellish. one ^ these 

AuMsor:—The Right Hon. Sir Lawrence Peel. ^^hlsuhe 

^ other fouodei! 

• on such alleged moAgage Held, that it was competent the DefeB 

dant to plead that the sllatement in the juint answer ib the former sai> 
was false and intended as a fraud on a third ^ny, and that the ad< 
mission in the answer did not amouut to an estoppel eg* betwocs tiM 
parries to^he second suit. 


Justice James, and the Right Uon, the Lofd Justice Mellish. 
The Right Hon. Sir Lawrence Peel. 



^ ^tht first Plaintiff was about to apj^ for a forecfosiiro'/ 
»RAtf prevented |}y tbe Defendants obtaining f 

Si$dtf ' Deed byv means of practising with his 

9 * Servants, of which the first Plaint' gave ttdfice to the 

MVSSSMAt ° . 

Police and {Magistrate, and having obtained a copy 
Of tbe Dead apfUied, on the 25th of J^gust^ 1851,« 
ia tbe Judge for foreclosure. The plaintiff contained* 
no allegation that notice was' is&ued by the Judge 
Onder Reg. XVll. of 1806, sec. 8, or served on tho 
DefehdanU, as is required by that section, but simply 
submitted, that as the consideration was not repaid 
Within the fixed period, the lands became foreclosed 
and the property of the first Plaintiff on the 251!! of 
August, {852, when, as the Plaintiff contended, the 
year of grace expired, and his cause of action accrued. 
The plaint proceeded to allege, that the Plaintiff w'as 
So much occupied as to be unable to obtain a copy of 
the foreclosure proceedings and institute a legular 
suit i|>efore those papers, with other records, weie burnt 
during the Indian mutiny; that l ^^ ad pn the |i6t 
of August^ i86i, and again tbe loin oK May, 1862, 
fnade applications to have the foreclosure pro¬ 
ceedings furnished him, but that on the opposition 
the D( fendants, who set up an Ikrarnamah (or 
agreement) and an application to the Judge, both 
f>urporting to proceed (10m the Plaintiff, but which 
lie denied, his appheations were struck off, and he 

wRS referred to a regular ‘•uit. That, to find meaatf* 

% 

to sue, he had given a half-share in the suit to the 
ftecond PUintitl, and lhe> both now sued for possession 
in e^ual shares, with ivesne profits to the second 
Plainiiff^exciusively, and costs to both. 

The first Pde*'pondcnt, b} her written Statement, or 
Answer, alleged that the deed of conditional sale w»r 
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formally executed, that no consideration whatever 

*%as given, nOr had the Plaintiff any means to do so; 
that the dee^ was never delivered to him. but remained 
in her hands. That tht'reason of the execution of the 
deed ..nominally to the Plaintiff, who was her Brother, 
living under her rooftin entire dependence on her and 
without any means, was that after her Husband’s 
death she was threatened*vvith litigation by her Hus¬ 
band’s h^irs, and to save the property from them she 
prepared the Deed, g«ve notice of it to the Court, and 
then got it back, but that no actual execution ever 
Jook place. 'That In tht- sujt, “ Arhut SingJ\ v. Mus- 
sumai Pran Peary, Mjissumat Pakaha, and Ram 
Surun brought by her Husband’s heirs, the 

Deed w'as ht^ld to te invalid, and that the Plaintiff did 
not appeal then against such ruling. That in the 
yeaf 1851, when the. Plaintiff applied for foreclosure, 
she met him by a stat< rnent of the facts, and that then 
the Plaintiff and the Defendants having arranged 
matters, such arrangement w.as embodied in an Ikrar- 
ndmak, dated ffie 3?>lh of January, 1852, which the 

, Plaintiff executed, and acknowledged in Court*in the 
’foreclosure suit, and that on the* strength of that 
arrangement the foreclosure suit was .struck off, and 
submitted that the PlrAntiff could not now claim 
contrary to his Iktarnatnah ; and the Defendant 
ftirther j^ubmkted, tliat according to ilie terms of the 
IkKUtnamah, the Plaintiff had forfeited all claims even 
after her death, by his conduct, and referred to the long 
delay in suing, as corroborative of her case. 

The sefcbnd Respondent put .in her written state¬ 
ment, which was, in •substance, to the same effect,* and 
asserted that the Plaintiffs allegation as to the fore¬ 
closure having been effected in 1852, was untrue. 
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The Plaintiff, in his replication, asserted 5 ie honi 
fides of the conditional sale, the payment of, and his 
computencj to pay, the consideration mon^y, and again 
denied his execution of the Ik'rarnamah or presenta¬ 
tion of the petition of 1852, and i ont^ded, that'' 
Defendants ou^ht not to be ailo(ved to allege facts 
contrary to their statements in Arhut Singh's case. 

Afterwards the Responds Lafl^ intervened, 
and was admitted to defend his interest asjessee of 
the female Defendants. e 

The Plaintiff called no witnesses, but gave his 
own deposition as to the execution of the mortgage 
Deed, the payment of the consideration money by him, 
and the former possession of the Deed, and he relied 
on the estoppel of the Defendants by reason of their 
having pleaded that the Deed was bond dde executed. 

The Plaintiff filed the decl'-ion of the Sudder 
Dewanny Court, of the 27lh of December, 1841, in 
the suit of Arhut Singh v. Mussumat Prnn Penry^ 
Musstithat Rakaba, and Ram ^urun and 

the Plaintiff and others, for the purpose r f estali- 
lishing f the estoppel on which he relied. That 
decision, ih substance, so far as is material to state, 
was to the effect, that the Plaintiffs, Arhut Singh 
and others, sued for possession of the same lands 
on the ground that they had been ancestral joint 
property of their ancestor and the fom^le. Defen¬ 
dant’s Husband ; that the female Defendants, there¬ 
fore, had no right to them after their Husband's 
death, and they charged that a conveyance t6 Ram 
Suran Singh, the now Appellant, was made to dc- 
privecthem of their rights. That the female Defen¬ 
dants denied that the property in suit was ancestral, 
and asserted it came rightfully to them from tbekr 
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Husban^, and insistt-d that they had power to alienate 
to meet urgent requirements under the Hindoo law, 
and that they had accor(1in';ly executed a conditional 
Bale to the •Appellants, Rant Surun Singh, to pay 
debts and expenses of obsequies, and that Ram 
Surun Singh wa® not so poor as the Plaintiffs alleged. 
Ram Surun Singh* also plit in an answer to the same 
effect, in which he s' owerl how the consideration was 
ma(fp up. The Principal Sudder Ameen tried the 
case as one depending on the question of whether 
the property in suit Was joint, and decreed in favour of 
'the Plaintiffs for certain of the properties in suit after 
♦he death of the fem.ile pefendants. and declared the 
right of the latter to alien ite other portions, 'and 
held that the aliennt'on to the Appellant was invalid, 
as being of ancestral property, and left him to pay hia 
owm costs. That from thi.s decision the Plaintiffs in 
that suit appealed, the Appellant acquiescing therein, 
and the Sudder Dewanny Court, on the 27th of 
December, 1841, rever'.ed the decree of the Lower 
Court, and dismissed* the Plaintiffs' suit on the 
ground, that they had failed to show the property 
Jn suit was joint, ard could, therefore, have on right 
I to claim during the lifetime of Sheodyal’s Widows 
(the ‘Defendants, the present Respondents), and the 
Judges of the Sudder Court expressly stated that 
t!)ey decided nothing else then the above. 

The T^Iain^iffs' case was, that no such repayment 
was made him on or before the month of Jevt, 1251, 
F.S., and that he made no application to foreclose 
until aboye seven years after the last-mentioned date, 
when,^ on the 25th of Auguid, 1851, he filed a 
petition for foreclosure, in which he-gave as a ueasnn 
for not proceeding earlier, that his deed and receipt 
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\v#*re missing, having been either lost by him, or 
stolen from him by one Munnoo Singh, the Re¬ 
spondent’s servant, of whicli he had given notice to 
the police. 1'he F^laintiff offered no evidence from 
the police-office as to any such loss or notice, and 
the evidence given by the Respondents srtiowe'd the 
faRehood of the staterneiA toVither of those docu¬ 
ments having been ever in his possession, and that 
they all along remained in that of the Respondents, 
who produced them. Tlie evidence of the Vakeels 
employed by the Plainliff a.id t'ne Defendants during 
the foreclosure proceediiii^s and compromise of them, 
as also that of several other VViinesses, showed that 
the documents were during tb- foreclosure proceedings 
in 1851-2 produced by the Respondents’ servants, and 
were returned to them, and that the Appellant fat 
that time wave no evidf*nce as to having be’n robbed 
of them. The evidence of the Witness, Mohunt 
Gossain Shea Churn Geer {the spiritual adviser of 
the family of the Respondent, Imrut Lall, then the 
female Respondent’s legal adriser, and Writer of 
and attesting Witness to the Ihrarnamak of 1837), of 
NurkoA Sing, the Respondent’s Nephew, and an 
attesting Witness, and that of several others, was to: 
the same effect as to the retention of the deed and 
receipt and ikrarnamah by the female Respondent, 
and proved that no consideration whatever passed, 
and that at that time the Plaintiff 'entirely 

without means, and a dependant for support on the 
bounty of the first Respondent, his Sister, which was 
in part admitted by the Plaintiff himself in his 
deposition. As to the execution of the Ikrarnamah 
of the 30th of ’January, 1852, and the petition to 
the Judge to give effect to it, the evidence given by 
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the Defendants was conclusive, and beyond a simple 
denial by himself in his deposition, the Plaintiff 
offered no evidence in opposition, or to explain how 
that petition came to be presented ; or why he, 
having petitioned for foreclosure in Aug^usi, 1851, 
took noP further action in that matter until the 5th of 
September, 1862. * 

The Principal Sudder Amrcn (Moiilvie hadut^ 
Alhy Khan) hy his judgmccu, dated the 15th of 
J^ebruayy, 1864, found against the Plaintiff on all the 
issues, fmm v\hi(h the App* lUnis on the 13th of 
May, 1864, |jreferr<'(l tln ir petition of appeal to the 
High Court. Tlie Plai«tilT did not therein rely on 
his own evidence, or‘take excei)lion lo'its rejection 
by the Court of. First Instaiu.e, hut relied on estoppel 
alone as to the cliaracter of the triinsaction of condi- 
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tional sale and passing of the consideration. Me to 
some extent admitted he had been unable to prove the 
foreclosure, btit contended that it should he taken 
as proved. He,also impugned the sfcond Ikrat namah 
and petition thert on«as forgerit s. 

On ihoi 21 St of Srptt mher. 1864, a Division Bench 
of the High Court, consisting of JVJessrs. C.^Stecr and 
E. P. Levinge, afiirnu.d the judgment of the Princi¬ 
pal Sudder Ameen and dismissed the appeal. The 
Division Bench dealt with no other question than 
that of the estoppel contended for by Appellant; and 
from* the judgment oi Mr. Justice Sleet it appeared 
that the Appellant abandoned all oth/jr contention 
before the High Court, On the point of estoppel, 
the Diyision Bench held there was none, and that on 
thc^ evidence they were quite’satisfied that the alleged 
mortgage was fictitious and fraudulent. * 
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This appeal was from tliis decree. 

Sir R, Palmer, Q.C., and Mr. Leith, for the 
Appellants. 


We submit that the decree is wrong, the High 
Court ought to liave held that the Detendants (the 
two first Respondents) were estopped and concluded 
by their own pleading and admissions in record in 
their answer in the suit “ Ahrut Sintrh v. Mussumat 
Pran Peary and others,” in which they pleaded, and 
are in evidence, the two instruments, constituting a 
conditional mortgage, and cannot now deny or con¬ 
test the validity and legal effect and operation of 
those instruments. They could not legally set up their 
own alleged fraud, as a defence to prevent the opera¬ 
tion of their own Deed of conditional sale and con¬ 
veyance of the Talooks and Mouzahs executed in 
favour of the Appellants. Even if , Hie Courts were 
right in deciding that the two fiist Respondents were 
not estopped from setting up such defence, yet the 
Courts w'ere wrong in shifting the onus of proof on 
the Appellants, inasmuch as the making and execu¬ 
tion of the Deed of conditional sale and the receipt 
for the consideration therein were admitted by them., 
the onus of proving the statements relied on by the 
latter, to establish the invalidity of the Deed lay on 
thom. The Court ought, therefore, to have decided 
that the evidence adduced by them was insufficient to 
prove the siatf-ments, so far as the same were in con¬ 
tradiction of their admissions in the answer, and de¬ 
creed in favour of the validity of the deeds. 
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Mr. Doyne^ appeared for the two first Re^pon- 
dent«, hut v.as not called on to addre>s their 
Lord.ships. 

Judgment was deliv*ered by 
• The*Right Hon. the L^rd Justice Jame.S :— 

In this case their Lordships are of opinion, that it 
is^ impossible to treat, this Deed of conditional sale, 
and mortgage a.s creating nny e.stoppel. It is sought 
to be enforced by a person out of poKses^ion. It Is in 
truth the case of a common mortgage in which the 
Defendant 'says there never wa.s the money advanced. 
It is open to a MotgAgor in thi-* Country to deny 
that the money, the receipt of which is formally ac¬ 
knowledged under his hand and seal, was advanced, 
and to cut it down to a noinin;d sum or nothing. 
That being .so, and the instrlinn^ni being relied upon 
by a person out of pos.session seeking to obtain pos¬ 
session through the medium ot a foreclosure suit, it 
appears to th<*ir Lordships that there is nothing 
. whatever to prevent the Defendant from showing the 
real truth of the transactiou. Then wifh ^gard to 
the supposed estoppel by pleadyig, it is equally clear 
that a pleading by two Defendants against the suit of 

f 

another Plaintiff never can amownt to an estoppel as 
between them. Their Lordship.s are satisfied that 
the decision of the High Court was quite right. 
Their Lordships will, therefore, advise Her Majesty 
that it be afhrtped and the appeal di.smissed with 
costs. 
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ABHIKAMIF.R 


Appellant ; 


AND 


Vencatarctw Nak'ken and Nara- 
SIMHA NAirKKNi 


I Respo 


ndents} 


On appeal from the Sudder Dcwanny AdaMut at 

Madras. 

6th & loth Xn this rnsf the appeal vTas brought From the 

ec., 1870. late Sudder Dcwannv Adawlut at 

The ^r.trine j^^dras, made in a special appeal, which reversed a 
of the English ‘ / 

law with re- previous decree of the* Principil Sudder Amcen of 


6th «1 
Dec., I 


spect to the 
equity of re¬ 
demption, 
after default 
of payment 
of the mort- 


* Present :—Members of the Juiitaal ComuttUee —The Right 
Hon. Lord Chelmsford, tlit* Right Hon. Sir James William ('civile, 
and the Right Hon. the Lord Justice Mcllish.** 

Asse.isor :—The Right Hon. Sir Lawrence Peel. 


.gage money, .. o 

is unknown ^ , 

to the aheient la^if of prevailing in Madras, wnirn, in the absence of 

any Regulation, or Act of thte Legislature, altering such law, determines 
the interest of a Mortgagor, in favour c.' th-* Mortgagee under a condi¬ 
tional sale made absolute by failure of the Mortgagee to redeem at the 
time specified in the Deed. 

The provisions of i 5 «». Reg. XVII. of 1806. allowing, in respect of 
J^t-hil-wuffa, the Mortgagor, or his reiireseiUatiies, \o redeem at any 
time before foreclosure has not been extended to Madras. 

A Bvf-hil-vuffa, or mortgage and conditional sale usufructory, was 
executed in ibo8, and the Mortgagees were put in possession. Tht 
Deed contained a condition that if the Mortgagor failed to redeem, 
within five years, the condilionul sale was 10 be absolute. The Mort¬ 
gagor failed to rtedeem within the stipulated period, and the Mortgagee* 
.afterwards, without having foreclosed, sold the mortgaged premises. In 
x 8S3 the Mortgagor’s- representative brought a suit against the Pur¬ 
chaser, under Uad Reg- XXKIV of 180?. sec. 8, to redeem the estate. 
Held,’that the interest of the Mortgagee, after the e.xpiry of two ye.irs, 

became absolute. , . , , , r. ■ , 

Where there had beeh gieat and unc.xplanied delay, after special 
leave to appeal had been granted, in bringing the appeal to a hearing, 
the Judieiai Committee, in reversing the deeree, refused the successful 
Appellant his costs. 
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Combaconum, from whose decision there had been on 
regular appeal, and which affirmed a previous decree 
of the Distridf Moonstff of Nannilum, which had 
been reversed, both *as to its'finding on the facts, and 
thc^law,^ by the decree of the Principal Sudder 
Ameen. • • 

The suit out of wltich the present appe al arose, 
waw brought by the l\'*spondents against the Appel¬ 
lant, the^ Purchaser, to eject him from the possession 
of lands appertaining to three villages in the Talook 
of Nannilam, in the Madras Presidency, which he 
held under *a conveyance for valuable consideration, 
and partly under an equivalent erchaugfc of other 
lands. 

The suit, as alleged in the plaint, w^as brought 
under Mad. Reg. XXXIV. of i8)2, sec. 8, to re¬ 
deem the lands, mortgaged by the adoptive Father 
of one Plaintiff and the Uncle of the other, forty- 
five years before the institution of the suit ; and 
in order to briii*g to within the provisions of that 
section, it was funher alleged, that a mortgage Bond 
had been ex-cuted by the original parties,* stipu¬ 
lating that the Mortgagee shouTd enjoy the lands 
in lieu of interest, and that if the principal should 
be paid in hte season* of harvest of any year," the 
M'ortgagee should receive it and give up the lands, 
of whi,ch possession was then given to the Mortgagee; 
and it was also alleged that this mortgage debt had 
been liquidated from the usufruct of the lands. The 
period of limitation, it was admitted, had long pre¬ 
viously elapsed, but it was at the same time contended, 
that the Mortgagee was bound, under the ejepress 
condition in the aljeged mortgage Bond, to allow of 
redemption and repossession of the lands by the 
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1870. Mortgagor at any subsequent time, and whenever the 

Patta- Mortgagor thought fit to demand it. 

BHiRAMiKR qufStioMS faiscd Wen-, first, one of fact, 

Vencatarow whether 'uch allegct) *mort'-»age B<> c! as .set up by the 
• Naicken. , . . 

plaint, had been ejteeuicd hj the parties in superccs- 

, sion of a deed of M rlga.>e "Mid ct)i'ditional sah', dated 
the 13111 of JuHt^ i5<j8, put in evdence by the De¬ 
fendants (markrd as Exhibit No. i), admitted to have 
been executed by the Mortgai^or and Mortgagee, 
That deed providing that tfie Mortgagor might re¬ 
deem the lands in question by a payment to the 
Mortgagee of the principal moneys within a fixed 
period of five years, and that, on default, the Mort¬ 
gagee and Ins posterity were to enjoy the lands as if 
the transaction had been from the first " an absolute 
sale, with the right of ali'*nating the same by gift or 
sale," &c. The second question was one of law, 
namely, as to thtr elf-c t to be given to the 'ron'-ition 
in the above deed of Mortgage and ton lilional sale, 
both with reference to the originil partie'* thereto, 
and to the Appellant, who had purchased after the 
default, < and to whom the lands had been sold and 
conveyed by the heir of the Mortgagee under the 
special condition, and the express power of alienation 
thereby given ; and also, whether the suit was barred 
by the Regulations of Limitation. 

By the decrees of the District Moonuff, {Sunda^ 
raiyar), dated the gth of November, 1857, it wai 
declared, that the alleged Mortgage Bond set up hy 
the Plaintiffs (as well as certain alleged Leiteis pur¬ 
porting to contain admissions by the Mjrtgagce or 
his hfirs that the mortgage was subsisting after the 
expiration of the five years), had been, in his opinion, 
proved by the Plaintiffs* evidence, and that, therefore, 
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he was entitled to re<!efm; further, that the suit of 
the Plaintiffs was not harreil by the Regulations of 
limitation, and that on ref)av!nent to the first De¬ 
fendant, and heir of tin; M>>rtgagce, by the Plaintiffs 
of the principal inuneys Irftt on the mortgage, the 
first'Def^daiit, an l the A!)[)oIlant, the third Defen¬ 
dant, and the fnuftli De^etjdant should dedverto the 
Plaintiffs the lands, a<<d that the Defendants should 
pay all the cost;, sav* the second Defendant, who* 
was ordered to bear ht^r own costs. 

On appeal, the ^*rincip.d Stulder Ameen {Ranga- 
sawmy Pillay), by his judi'in^Mit, dated the 4lh of 
Dtcemher^ 1858, rever^t;d the decree of the Moonsiff'^ 
on the ground, that ^he alleged mortg^age Bond, 
set up by the Plaintiffs, had not been proved; that 
the Letters were forgeries; and that the Deed 
of mortgage and conditional sale (Exhibit No. i) 
was the only Deed executed relating to the lands in 
question ; and further, that as the Deed stipulated that 
the lands sliould^ be redeemed within the five years, 
on payment of the* principal, and on default by the 
Mortgagor, the same should be considered as abso¬ 
lutely sold, with full power to alienate by sale or gift, 
&c., that the lands became on such default absolutely 
sold, as the effect of the express condition to that 
effect. * 

A special appeal from this decree was instituted 
by fhe Iplaintiffs, and such appeal was admitted 
by the late Sudder Dewanny Adawlut on a single 
poi|it of law, whether the Exhibit No. 1 (the Dred of 
mortgage and conditional sale) conveyed to the Appel- 
lanif an absolute right to the property in issue as his 
by deed of sale. • 

By the decr’ee of the Sudder Dewanny Adawlut^ 
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dated the 14th of Aprils i860, on the special appeal, 
it was decided hy that Court, that a penalty of this 
nature the Court do^s not g've effect to, and, therr- 
Vrncatarow fore, the Plaintiff's right to rerleem had remained to 

]>^ AICK BN 

them; that as respected the operation of the Act 
of limitation, it was to be obsejved Ihat the Act 
would only run against the Plaintiffs from the time 
they might have tendered the sum of th^- mortgage, 
and that the Defendants might have refused to accept 
it, and make over the lands It was not alleged that 
any such tender or refusal had occurred. The Court 
resolved, therefore, to set aside the decree of the 
principle Sudder Ameen, and to affirm that of the 
District Moonsiff. 

As the value of the subject in ^uit was below 
Rs, 10,000, on a petition to Her Majesty in Council, 
special leave to appeal was granted on the .16th of 
Aprils 1861, on the ground of the great general im¬ 
portance in point of law with respect to the appli¬ 
cation of the Regulation of limitation and of the 
equitable doctrines in the Court, and enforce¬ 

ment of such doctrines as against a Purchaser for 
value without notice. 


No appearance having been entered for the Re¬ 
spondents, the appeal was heard parte. 

Sir R. Palmeri Q.C., and Mr. Leith^ for the 
Appellant. 

As there was no regular appeal from the Principal 
Suddif Ameen's decree, his finding upon the facts 
must be taken as conclusive. The late Sudder Court, 
contrary to the express condition of the Deed of moft- 

l 0 

gage and conditional sale, decreed redemption on pay- 
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irent of the principal moneys, and ordered possession 
to be given of the lands enjoyed by the Appellant a 
bond fide Purchaser for valuable co'tsidcration. We 
insist, that this finding is wrong, as the special con- 
•ditionj contained in the Deed took the transaction out 
of the category of simpte mortgage by providing, 
that on the default of the Mortgagor in making pay- 
men^of the principal sum,* due within five years, the 
transaction should become ipso facto an absolute sale, 
and that is, we contend, the present law of Madras, 
as in. Bengal, Forbes v. Ameeroontssa Begum {a^ ; 
Su-mefooniss» v. Sheikh J^nayet Hosscin (^); Shu- 
reenth Oola Choudree v. Qjunga Pershad Sookul (c) ; 
Marshman’s Guide to the Civil Law, secf. 143, 144, 
p. 611 [and. Ed.]. By the ancient law of India, 
if there was no redemption of a pledge within a given 
day it operated as a forfeiture, Colcbrooke's Dig., 
Vol. 1 . pp. 183, 184 [Ed. 1801.]. Mad. Keg. 
XXXIV. ol 1802, sec. 8, enacts, that the questions 
at issue are to be dete^niiied according to the former 
customs of the Country. That certainly must be^ the 
ancient law of India, in force at Madras, as th^ pro¬ 
visions of Ben. Reg. XV. of 1793, and XVH. of 1806, 
have never been extended to Madras. Jt cannot be 
effectually maintained, that "the Mad. Reg. of limita¬ 
tions'll. of 1802, sec, tS, cl. 4, does not apply. The 
Appellant^apd those through whom he claimed title to 
the lands had, previously to the institution of the suit, 
held possession a.s proprietors without interruption for 
upwards^f thirty years, and under skc. 18, of Mad. 
Regulation, Such possession ought to have been held as 
proof of a sufficient right of property in the ApprllSnt. 

(a) 10 Moore’s Ind. App. Cases. 348. ( 3 ) 5 W. K. 88, 

(f) 9 Ben. Sud. Dew, Rep, 339. 
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1870. JuflgmMit was reserved, and now delivered by 

Patta. 

BHIRAMIRR The Right Hon. Lord CHELMSFORD.. 

Vkncatarow 

Naickbn. In this case the Appellant claims to be the absolute 
Owner of the lands in question under several .con- 
’ vcyances from the first and second 'of his co-defendants 
^ ^ in the suit, or from those whom they represent. That 

I • 

the title of his Vendors or tH‘*ir ance'^tors was originfally 
a mortgage title is undisputed: and the su?t out of 
which the appeal has arisen was brought, in October, 
185^, by the representatives of the Mortgagor to 
redeem the property, alleging it to be stillVedeemalfle, 
The decision of the Court of First Instance was in 
their favour, but that was reversed by the Principal 
Sudder Ameen of Combaconitm, who decreed in favour 
of the Appellant. His decree was reversed bv the 
late Sudder Dewanny Adawlu* of Madras on special 
appeal; and the present appeal is against the decree 
of that Court. , 

The Sudder Court, having -no jurisdiction to deter- 

( 

mine on special appeal .any question of fact, and thrre 
being ’’no cross appeal to H't Majesty in Council 
against the decree of the Principal Sudder Ameen, 
their Lordships must accept his findings on the facts 
as conclusive. 

Those findings were :— 

t I 

First, that the original contract between the 
Mortgagor and the Mortgagee was co'itained in thA 
deed of conditional sale, dated the 13th of June\ 1808, 
and is there called Exhibit No. i ; and that the 
PiaiRtiifs had failed to establish that there was any 
other instrument of mortgage. 

Second that Exhibit No. 2, purporting to have 
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been executed on the i6th of June, 1816, upon 
which tbe Appellant had relied either as a confinna* 
tion of the then absolute title of the Vendors, or as a 
conveyance or release? of the right of redemption to 
then], wa| not a genuine document. 

Third, that certain Letters, put in by the Plain¬ 
tiffs in order to prove acknowledgment by the Mort¬ 
gagees that the mortgage ^as a subsisting and redeem¬ 
able mortgage as late as 1851, were also forgeries. 

The conclusion <}f law which the Principal Sudder 
Ameen drew from his Hrst Stifling wa**, that under 
Exhibit No.*i the title of the Mortgagees became 
absolute on the totli of Junt^ 1813, by reason of the 
failure ot the Mortgagor to redeem at that date ; and 
the special appeal Vas admitted to try the correctness 
of that conclusion. Hence, the sole question for their 
LorJships’ determination is whether, under the law 
of the Madras Presidency, the interest of a Mortgagee 
under a Deed of conditional sale does or does not 
become absolute* according to the terms of the 
tonlract, by the mere failure of the Mortgagor to 
redeem at or before the time specified in the 

This form of security being cbmnion in India^ the 
que.8tion is of very general importance, and on that 
ground the Appellant «)btainrd Her Majesty’s special 
leave to prosecute this App-al, which, after consider¬ 
able dcUy^* has, unforiBiiatcly, come on to be heard 
tx parte. 

The contract embodied in Exhibit N i was, that 
the Mortgagee should hold possess! n of the land for 
five years, paying the Government revniue ; that the 
Morf)gagor should repay the principal and Redeem 
the laud on tho loth of June^ 1813; and that, in 
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1870. default, the Mortgagee and his posterity should enjoy 
^Patta- transaction were an absolute sale, 

BHiRAMiiR ^j^jj right of alienating the same by gift, sale, &c.y 
Vrncatarow The transaction then was one of mortgage by 

N AICKBK4 

Bye-hil-wufa or Kut-kabala usufructuary; the usu-- 
fruct of the property to be taken in lieu •of interest. 
And the first question that suggests itself is, was 
there aiiy rule of Imv to prevent the Court from giving 
effect to such a contract according to the intent and 
inr-aidng of the parties plainly expressed by its lan¬ 
guage ? 

That this form of security has long been common 
ill India is notorious. The (act is stated in the pre¬ 
amble to the Ben* I- of 1798. That auch con¬ 

tracts were recogniz' d and enforced according to their 
letter by the ant ienl Hindoo law appears from several 
passa ges in Colehrooke's[ Digest (vol. 1 . pp. 183, 187, 
188, and 193). That they were equally recognized and 
enforced between Mahommedans is shown by Mr. 
Baillie in his introduction to his* learned work on 
the Mahommedan law of sale. 1 ^ the ancient law of 
the Country has been modified by any later rule, 
having the force oi law, that rule must be founded 
either on positive legislaLiuii, or on established prac¬ 
tice. t 

Nothing concerning such contracts is, so far as their 
Lordships are informed, to be found in the Statute 
Law relating to the Prt**5idency of Madras except 
Mad. Regulation, XXXIV. of 1802. The 8th and 
9th sections of that Regulilion extended to Mudras^ 
the provision^ of the 10th and nth sretions of the 
Ben, ^Regulation, XV. 1793. Both these Regu¬ 
lations were passed with the object of fixing the 



’ • ON APPEAT'FROM THE EAST INDIES. 

legal rate of interest, and of preventing the taking 
of interest in excess of it ; and both have since been 
wholly or in great part repealed with other usury law^-, 
by Act, No. XXVIII. of i 555 - clauses in question 

affected on\y that part of the contract now under 
consideration which telate l* to the usufruct of the 
property. As to that they may have made it neces¬ 
sary, contrary to the intentforv of the parties, to take 
upon a ijedemption an account of the rents and 
profits as between Mortgagor and Mortgagee in 
possession, compelling the latter to set what he might 
have received in excess of Jegal interest against the 
principal; but they neithijr extended the liine of re¬ 
demption nor impos'‘d upon the Mortgagee, when the 
Mortgagor had failed to redeem within tin* stipulated 
period, obligation of taking any judicial or other 
proceedings in order to make his title absohite. 

In Bo.nfral there was further legislation. In that 
Presidency, Regulation XVlf. of r8o6, was passed, 
which allowed a Mortgfyr' t, who had executed such 
a security a-s that now in question, to redeem at any 
time before the Mortgagee had finally forecloae^ the 
mortgage by taking '.he proceedings which the Re¬ 
gulation made essential to foreclosur-^*. 

It is,, however, unnecessary to observe that this 
Bengal Re.»ulation had of itself no force in the 
Presidenfiy. of* Madras. And their Lordships cannot 
find, either in the Madras Regulations or in the Acts 
of the Indian Legislature subsequent to the Charter 
Act of *1834, any Act, by which similar provisions 
have been e*nacted for Madras. 

That,* in cases to which Regulations XVII. of 1806 
does not apply, the interest of a Mortgagee under a 
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i 87« Deed of conditional s>alc becomes absolute according 
pTITn tl'® terms of the contract, by the mere failure of the 
Bhiramier Mortgagor to redeem within the stipulited period, 
Vbncaiarow recently been dechled by a full Bench of the 
High Court of ttengal in ^ ihe case of SUreefbonissa 
V Shaikh Enayet Hossein (5 fVeekly Reporter, p. 
88 ;. In that ca.se the mort^gage bore date the 3*^^^ 
of November t 1801 , the* mortgage was made pay¬ 
able on the 28th of Septetnbtff 180G The Mort¬ 
gagor sued for redemption, ant! the Mortgagee ad- 
muted that there had been no foreclosure pursuant to 
the Regulation. The High Court, however, rule'd 
that, if the Regulation diU not apply, the interest oE 
the Mortgagee became absolute on the 28th of Sep¬ 
tember t 1806, and, finding that the Regulation had 
not been promulgated, and, therefore, had not be¬ 
come operative in the District until the 7th of Ja- 
nuary^ 1807, dismi-.si.d the Plaintiff’s suit. The 
point, so decided, is also assumed to be law in the 
judgment delivered at this* Board in the case^ of 
Forbei v. Ameerontssa Begum (10 Moore’s Ind. 
App tases, 348)1, and unless it be law it is difficult 
to see why the Regulation of 1806 was passed. ( 

Their Lordships have been unable to discover that 
there had been any course of decisions in the Court 
of Madras, which can be set against the authority 
just cited. The utmost that can be gathered from 
this record is, that some uncertainty concerning the 
operation of these contracts may have crept,into the 
Lower Courts of Madras. If the Principal Suddet 
Ameen was right in thinking, that this afft^ded a 
rea^on why the Appellant had sought to strengthen 
his title by the produ<.tion of tiu f^ise Deed No. 
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It is to be observed that the Plaintiffs, on the other 
hand, showed their sense of the uncertainty of the 
law by setting up the false case that another form of 
mortgage hajjl finally h'-en substituted for the Deed of 
conditional sale. Moreover, the Suddet Court does 
*not ?cst i|s judgment upon decided cases. The first 
reason advanced in 9 iipport%)f that judgment is clearly 
untenable. That .a party is precluded from relying 
upoif a title established By ,a Deed conclusively found 
to be gejiuine, because he has foolishly and wickedly 
set up a false Deed vuhich, if treated as a conveyance 
and not as a mere confirmation, may be inconsistent 
with that title, i.s a proposition for which there is no 
foundation either in reason or in law. Nor* does the 
second reason assigned for the judgment appear to 
their Lordships to be better founded. It assumes 
that an obligation lay on the Mortgagee to do some 
act by way of enforcin.' what is not very correctly 
termed the penalty ; and that there could be no ad¬ 
verse possession again^'t the Mortgagor until there 
had been a tender anr^ refusal of the mortgage money. 
B'ut this assumption implies that in some way or 
'another the rights and obligations of the p^r^cs as 
j defined by the contract had been quilified by a known 
rule of law. Their Lordships have already stated 
that, so far as they can discover, no such qualifications 
have been introduced, as in Bengal, by any act of 
legislation into the Statute Law applicable to Madras, 
What is known in the law of England as " the equity 
of redemption,” depends on the doctrine established 
by Courts of Equity, that the time stipulated in the 
mortgage deed is not of the essence of the contra' t. 
Suchdoctrine wa.^ unknown to the ancient Jaw of 
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India ; and if it could have been introduced by the 
decisions of the Courts of the East Indian Company, 
their Lordships can find no such course of decision. 
In fact, the weight of authoii^y seems to be the Other 
way. It must not, then, be supposed that in allowing 
this appeal their Lordships design to distuvb ai*y rule 
of property establisl)ed by judicial' decisions so as to 
form part of the Law of the Forum, wherever such 
may prevail, or to affect any title founded thereon. 

Their Lordships, therefore, being of opinion, that 
the decree under appeal is erroneous and ought to be 
reversed, and that the special appeal to the Sudder 
Court ouglit to have been dismissed with costs, will 
advise Her Majesty accordingly. But considering the 
great and unexplained delay w'hich has taken place 
in the prosecution of this apptal, they do not think 
that they ought to give the Appellant the costs of it. 
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Musslmat Mitna Af^f>cllant \ 

• 'and 

Syud Fuzb Rub, Ml\s'jUMA'i Cuunu''| 

Bebea, Hidayutoonnissa Hibee, 

Sheii^ Mahomed Amkknooddkkn, Rispomictits .^ 
Sheik Mahomed Fuitehoollah, 
and Shei» Nl’sbeuooddken 


On appeal from thv Court of 'Judicature 

North- Western Provinces. Aar a. 


Ti 


HF. Appellant brought this suit to recover the 
amount alleged to be idue on a Bond signed by Re¬ 
spondent, Syud Fuzl Ruh, on behalf ui himself and 
the Respomfenis, Mussumat Chutto Pehea, Ilidavu- 
toonnissa Bihce. Xhe two first Respondents ad- 


loth Dec., 
1870. 

Although 
it IS the duty 
«tf the fudge 
of the Court 
of Kirst In- , 
stance to 
settle'and 
record the 


“Present —Membci >. of the Ttn/tjttil CotnmtUef —Th% Uight Hon, 

Sir James VViIliam -civile, the Kicht Hon, the I.ord Justice 

provided by 

James, and ttie Right Hon. the Lord Justice Mellisli. sees. 139 and 

140 of the ^ 

• , (*ivil Code 

of Procedure Art, No, "V MI. of 1859, yet there is no positive pro¬ 
visions in thal Act which make the omission by the fudge to settle 
^ssues fatal to the trial of the suit. 

No issues were settled or rerorded by ih*-Pr\nc.i^:K\ Sudder Ameimt 
and no objections taken on that ground by either party, and after hear¬ 
ing evidence a decree was made. On appeal to ihe High Court, an 
objection T.’as made on the ground of the omission of issues, but the 
Court being satisfied with the evidence, derided the appeal on the 
merits Held, bj the fudici;jil Committee, that the High Court acted 
rightly*a.s it had a discretion to remand the case under sec. .1.4 of the 
Act. No VIII. of 1859, and, as there had been no failure of justice in 
consequence f>f Ihe omission to settle and record the issues, Ph«y refused 
to remand the c.i.se for settlement of issuer ,ind a rptri,jl. , 

The case of Hahon Rawun Peri.hnd v. fankee Pershad, II Moore’s 
Ind. App. Cases. :55, ohscived on. 
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milted tlie Bond by a plea of confession. The last 
Respondent admitted the making of the Bond on the 
expectation that the consideration would be paid, but 
' denied any liability upon it on the ground of fraud 
and non-paymert of the money. 

The other Respondents intervened in the,suit ..on 
the ground that the Bond was traudul'cnt and intended 
to defrand them as Creditors of the parties making 
the Bond. 

The Appellant brought the s«>it to recover the 
money mentioned in the Bond, and iiled the Bond in 
Court, when it was found to have been torn and 
pasted together. The Appellant only sued the 
parties who were Obligors on ..the Bond, whereupon 
the Respondents, Sheik Mahomed Ameenooddeen^ 
Sheik Mahomed Futtehoollak^ and Sheik Nusseerood- 
deeny intervened and objected on the ground that the 
Bond was fraudulent, having been, in fact, cancelled, 
and they were admitted as Defendants 

Syud Full Rub and Mussumaf Chutto Behea filed 
an admission of the Bond being genuine and binding 
on them, hut the Respondent, Mussumai Hidayu~ 
toonnisiay' by a written statement alleged the Bond to 
have been given without consideration and to have 
been cancelled, and the other of the Respondents 
put in written statements allegirtg that the* Bond was 
false and fraudulent. 

The Principal Sudder Ameen{V[r. A. W. Wollaslon), 
without framing issues of law or fact, examined the 
Witnesses in attendance adduced by the several 
parties. 

The material facts and the nature of the evidence 
adduced appear in the judgment of the Prinfcipal 
Sudder Ameen. 
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On the 5th of July, 1867, the Principal Sudder 
Amten dismissed the suit with costs. In his judg¬ 
ment he sotted;— 

Had Syud Fuzt Rub actually received the money 
from Plaintiff, he would have paid up Heenga Mull 
and his other Ore(li(or%, whose names are mentioned 
in the Bond, which he did not’ do. Instead of that, 
• Ifc borrowed Rs. iP2,ooo from Rae Manik ChunU, 
anothy Banker, on the 17th of September 1862 just 
twenty days aftar the date of the Plaintiff's Bond, 
and it was out of that R«. 12,000 that he paid up 
the claims of Heenga^ Mull, Choone Lull, and Baboo 
Lull, Again, in less^than six months,' t.e., on 14th 
of February, 1863, he borrowed a further sum of 
Rs. 12,000 from* the same Heenga Mull, to pay up 
the claims of other Credit jrs, viz., Buldeo Natain, alias 
Chootoo Lall, and others. As to the six Witnes.sfs put 
in by the Plainiiff, I place no faith in their testimony. 
They are interested in the Plaintiff’s and Syud Fuel 
Rub's success as i-e^ards this suit, in which the de¬ 
mand has risen from Rs. 10,000 to Rs. 21,333:5, by 
addition of interest. They all profess tq •have seen 
the money paid by Kashipershadio Syud Fuel Rub, yet 
five of them say it was paid at five P.M. near evening; 
but Usghur Ali says U was paid at nine A.M. Again, 
Kashi Pershad, who was Syud Fuel Rub's Mokhtar 
at tbe.tiree, says, that out of the Rs. 10,000 Rs. 5,000 
was taken by Syud Fuel Rub and himself to Heenga 
Mull's house that same night to clear off Heenga's 
debt; but the Witness, Goorbuksh Rae, who also 
professes to have gone with the money and with 
S^ud Fuel Rub to Heenga's house, says th^ amount 
was Rs, 10,000; these Witnesses also differ widely as 
to the persons who were present at the pa) ment of 
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thfc considtijration. Names mentioned by one are 
omitted by others, and vice versa \ and thestrongest 
.thing is, tiut not one of then, not even Kashi 

r 

Pershad, can say what Syud Fuzl' Rub did with that 
Ks. 10,000, i.e., which of his Creditors was ^aid out 
of it. As to the money said Uj hav^ taken to 

Heen^a Mull's^ the twd Witnesses who mention this 
iik idenl, also say, that it was h rought back the sanve 
night, as I/eenga refused to receive it. Nor are the 
Witnesses agreed as to whether th^s money wa.s paid 
before or after registration of the Bond. Again, the 
Bond in qu*'siion gives the Plaintiff the power to sue 
at once lor his money in the event of any other ere- 
difor suing or taking out execution against Syud Fuzl 
Kub^ or on tiie occurrence of any one of several other 
conlingencie.s, yet when suits were filed an<l decrees 
were given against Syud Puzl Rub on all sides, and his 
property advertised for sale, the Plaintiff look no action 
upon his bond; and, instead of suing on the Bond for 
Ks. 10,000, he sued Syud Fuzl Rub 6n a subsequent 
Bond of 1863, f'**" ® much smaller amount, for 

Ks. 2,oc>o), which was a hond Jide instrument on which 
consideration had redlly pa.ssecl. I notice, also, that 
two of the witnesses (for Defendants) have filed Bond^, 
one for Rs. 175, dated the o\ Septembery 1865, 

and the other for Rs. 432, dated 9th of December^ 
1862, filed by Atta Hosein and Hyder^ Ho^ein 
respectively, to show that in their case too Plaintiff 
got them to execute the Bonds and have them regis¬ 
tered, and yet at the last moment declined to *iet 
them have the money. The Plaintiff has filed a 
great nuiijber of exhibits by way of documentary c?»fi- 
dence, tending to show that BehareCy. a Banker, was 
a man of substance : but 1 do nut see the use of these 



* 0 N AJ pfiAL FKOM THE EA 5 »T INDIES. 

documents, as the ability of Beharee to lend Rs. 10,000 

is not questioned. There are two papers to show that, 

in a former suit, also, some of the Defendants denied 

the payment of the consideration on another Bon'd, 

and wefe mistaken. But those papers are no proof 

that the Defendant are iftistaken in the present case 

also. I, therefore, dismiss the claim with costs. In 

• _ ® 

addition to her own ccfsts, the Plaintiff will pay the 

costs al Hidayutoonnissa as one party, and of the 

remaining Defendants as another party/ and no 

more.” 

The Appellant appealed from this jndgment to the 
High Court, and on. the 26th of November^ 1867, 
a Division Bench, consisting of Messrs. A. Ross and 
W. Roberts^ affirmed the Principal Sudder Ameen'i 
decree. The material part of the judgment of the 
Court was in these terms :— 

“It is much to be regretted, we think, that, con¬ 
sidering the great value of the matter in litigation, 
the Principal Sudder Arneen should have fixed a day 
* for the final disposal of the suit, without having pre¬ 
viously settled the issues to be decided. The omission 
to fix issues, whether on a day previous to that firxed 
fon hearing and deciding the suit, or on such day,- 
would in most cases \indoubtedly be a defect and an 
irregularity calculated to affect the merits of the case, 
and would necessitate a remand of the case to the 
Court of First Instance, in order that such defect of 
procedure might be cured. But, in this case, we 
thidic that the omission, although it is to be regretted/ 
is not of that character. The only issue arising in 
■thc*base is the simple one 'did any conskleration 
pass on the Bond, or is the suit a collusive one, 
brought with a view of defrauding the Mortgagees 
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m 

^8;o. , 8nd Auction-purchasers ?' Firom the Plaintil!*s state* 
menls, and the evidence adduced in support of them, 
MtTNA think it is quite cleat that, the parties perfectly 

Svun PuiL understood the issues to be determined, and we do 

Rub 

not consider, with reference to the evidence on'the 
record, and the nature of the * further evidence 
pffered by the Appellant ( Plaintiff ), that the Plain¬ 
tiff’s case would, in any way, be benefited by such 
further evidence. We are of opinion, therefore, that 
there is sufficient evidence on the record to enable us 
to decide the case without remanding it tp the Lower 
Court for further investigation and re*decision. On ' 
the merits, we are of opinioci, that the Plaintiff's 
appeal must fail. We concur wit|i the Principal 
Suddef Ameen, and generally, for the reasons stated 
by him in holding that, notwithstanding that the 
Bond sued upon was at the time of the suit in the 
possession of, and was produced by the Plaintiff, the 
probabilities of the case are strongjy again'st her. 

In the absence of Unconflicting* oral evidence of a 
perfectl)r trustworthy character, we consider it highly 
improbable that the ^(Confessing Defendant Syud Fuzl 
Rub should, within twenty days of contracting the loan 
now disputed, have coiUracted a second loan for the 
payment of debts due to parties, some oi whom are 
identical with those for payment of whom the first 
loan is said to have been contracted ; that ihe Plain- 
tiff should have lain by, negligent of her own 
interests, and contrary to the express conditions of 
her Bond, while the principal Defendants w^re con¬ 
tracting fresh loans of large amount, and while suits 
' were bding brought and decrees obtained and sued 
out against the Defendants; or that the Plaintiff 
herself should have sued the Defendants for the 
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recovery of a debt of compartively small amount of 
a more recent date, while her larger and older claim 
remained unsatisfied ; or, again, that she should have 
made to Befendants* further loans, of small amount, 
without alluding to or reciting in the Bonds for such 
loads thd larger debt o^ older date. Nor do we con* 
sider the explanations offered by the Plaintiff of her 
apparent njegiigence of her own interests sufficient to* 
re6ut the presumptions against her arising out of her 
conduct* in the matter. We feel compelled, therefore, 
under all the circumstances of the case, to uphold the 
decision of,the Principal Sudder Ameen, and to dis¬ 
miss the appeal with three set s of costs, land interest 
thereon at sin per cent, per annum '' 

The appeal was •from this decree. 

Mr. Leith^ and Mr. Doyne for the Appellant. 

r 

There has been a miscarriage, and such a mis-trial 
as to render it incumbent on this Court to reverse the 
decisions appealed from, and remand the case to India 
for settlement of proper issues, and a re-trial of such 
issues. Nothing can be more dangerous in the 2|^minis. 
tration of justice than to allow unpy>fessionaI jlidges to 
decide a case without issues duly recorded. Here the 
Principal Sudder Ameen, without framing or recording 
any is.sues whatever, efther of law or fact, as required 
by sec. 139, of Act, No. Vfll. of 1859, the Code of 
Civil Proceffure, examined Witnesses and made a 
decree. In so acting, we contend, that he proceeded 
altogether irregularly, and in contravention of secs. 
I 39 i > 40 ,J 44 » and 145 of the Civil Procedure Act, 
whicl^provides, that no evidence can be received except 
on recorded issues. Maepherson's New CiviI*Proc., 
p. 146 [d 1871]* It was such a patent defect and 
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irregularity as would have justly necessitated a remand 
of the suit by the High Court, in order, to give an 
opportunity to the parties to tender further evidence : 
but that Court erroneously refused to remand that suit, 
and simply decided the case by affirming the Principal 
Sudder Amedn decision. Tlrs imperative necessity for 
recording issues* and the fatal effect of their omission, 
Ws been affirmitively settled byithis Tribunal in a series 
of decisions both under the Regulation law, as well as 
the Code of Civil Procedure, Act, No. VIII. of 1859 ; 
first, with respect to construction of Mad. Reg. XV, 
of 1816, sec. 10, Srimui Moofee Vijaya Raghanadha 
Gowery Vallabha Petria Woodia Taver v. Rany 
Anga Moottoo Natchiar (o). So with the Ben, Reg, 
XXVI. of 1814, sec. 10, cl. 3, Ranee Cowuibas 
Koonwur v. Baboo Lall Bahadoor Singh {b ); Mohun 
hall Sookool V. Goluck Ghunder Dut* (r) ; and also in 
Bombay^ Sumbhoolall Girdhurlall fhg Collector of 
Surat {d); and under the Civil Procedure Code, Act 
No. VIII. of 1859, secs. 139, 140, the same rule has 
been recognized, Baboo Rewun Pershad v. Jankes 
Per shad, (e>; Katchekaleyana Rvngappa Kalakka 
Tola Oodiar y. Kdchivijaya Rungappa Kalakka Tola 
Oodiar (/). 

Upon the merits, we contend, that as the execution 
and registration of the Bond was admitted, and the 
evidence sufficiently proyed the payment of the con¬ 
sideration money, as well as the band fides of the 
transaction, the Appellant was entitled to a decree. 

(^1) 3 Moore's Ind. App. Cases, 378. 

(^) 9 Moore's Ind App, Cases, 39. 

(<r) 10 Moore’s Ind. App. Cases, 1. 

C 

(f/) 8 Moore's Ind. App. Cases, i. 

(e) II Moore's Ind. .App. Cases, 35. 

(/)» Mooic’s Ind, Apr Cases, 495, 
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Sir /?. Palmert Q C.t and Mr. J. D. Bell, for the 
Respondents, Hidayutoonnissa Bebea and the 
three last Respondents. 

• ^ 

The point now raised as to the effect of the omission 
to friime issues was distinctly brought before the Judges 
of the High Courtf who.' in their discretion, under 
section 354 of the Civil Procedure Act, No. VIII. 
of P859, refused to remaAd.the case to the Lower Court 
for further investigation and new trial. They were 
satisfied that therei was sufficient evidence on the 
record to enable them to decide the ca«e. Now, the 
• question in the present appeal is one of fact only, and 
this Court will not reyerse concurrent decisions of 
Courts in India, Goshain To/a Ram v. Rajah Rick- 
munee Bulluh (a), Rajah Leelanund Singh v. Rajah 
Mohendernarain ib), unless there has been a failure 
of jnstice. Here the suit was founded on a false and 
fraudulent claim, in pursuance of a scheme between 
the Appellant and the Respondent, Syud Fuzl Rub, to 
defraud Creditors, aqd the Appellant is on that ground 
'entitled to no encouragement. 

• 

Their Lordships’ judgment was delivered b/ 
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.The Right Hon. Sir James W. COLVILE. 

. It has candidly been admitted by the learned 
Counsel for the Appellant that in this case they would 
despair' of inducing their Lordships to interfere with 
the finding of the Courts in India upon the questions 
of fact, and the conclusions which they have drawn 
from t^e evidence, on the record. The question upon 
thc^ appeal, therefore, is narrowed to this, has there 

{a) Ante, p. 77. (b) Ante, p. 57. * 
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been in this cause such a mis trinl as renders it in* 
cumbeiit upon their Lordships to reverse the decisions 
under appeal, and to remand the case for the settle* 
ment of proper issues, a*i)d a re«trial rup>on those 
issues ? ^ 

Their Lordships are desirous to avoid sr.yingf.any¬ 
thing which may have th 4 effecC of introducing any 
laxity in the Courts of India in regard to the obser* 
vance of those provisions Kjf^he Civil Procedure Code 
which direct the settlement of issues, proviaiejns vrhich 
their Lordships regard as most important. But they 
do not find in the Code anything which says positively 
that the omission to settle those issues is fatal to the 

V 

trial. With respect to the former dt*cisions of this 
Court, it is to be observed that the decisions upon the 
Regulations which preceded the passing of this Code 
of Procedure were not altogether uniform. Most of 
them show their Lordships desire to maintain the 
strictness of the obligation on the Judges of the 
Country Courts to record the points to he tried, but 
there is one which has been cited by Sir Roundell 
Palmer^ which certgiinly shows that they did not in 
all cases consider the omission to be fatal. Those 
Regulation, moreover, contained words to the effect 
that no evidence should be given except upon points 
which had been recorded. ■ The case of Baboo 
Rewun Per shad v. yankec Pershad (ii Moore’s Ind. 
App. Cases, 26), whiph is a case upon the Code of 
Procedure, appears to hare been complex, and the 

explanation given for what took place in that case, 

/ 

certainly shows that their Lordships may have been 
exercising a discretion which cannot 'now be ques¬ 
tioned. ^ All the cases cited, however, differ from the 
present case in this respect. In this case the omissioa 
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to taiseths issues was brought before the notice of 
the appellate' Court ; the appellate Court expressed its 
regret, and their Lordsl^ips are glad to observe that it 
did express its regret that the Principal Sudder Ameen 
* had Qinittrtd to settle the issues. The Court, however, 
nevertheless conceded ^hai it was not under any 
positive obligation to remand the case; but seeing 
that* the parties had go^e* to trial knowing what the 
real qutisiion between them was, that the evidence 
had been taken, and that the conclusion had been in 
the opinion of the appellate Court correctly drawn 
from that evidence, they, thought it wjthin their 
competence to affirm that decision without sending 
the case back for a re trial. Their Lordships sitting 
here are not prepared to say that the Court had not 
power to do so under the 354th section of the Civil 
Procedure Code. At all events, it appears to their 
Lordships that there is nothing in the Code which 
made in imperative upon the appellate Court, or now 
makes it imperative »pon their Lordships, to yield to 
that objection, and, therefore, lully concurring jn the 
observations made by the appellate Court th;ft it was 
the duty of the Judge to settle the issues, and that it 
Was much to be regretted \hai he omitted to settle 
those issues, they still tRink that, under all the cir¬ 
cumstances of the case, substantial justice having 
been done*, there has not been that fatal mis-trial of 
the cause which vitiates all the proceedings anil renders 
a new trial necessary. 

Their Lordships, in coming to this conclusion, have 
had regard to the circumstance that no objection 
seems to have been taken in the Court below to* deal¬ 
ing with the case without the settlement of the issues. 
If the objection had been taken, their Lordships,think 
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i , 

that the Appellant would have stood no higher 
grounds, and it would then have been Very difficult 
to lay that a trial proceeding in the face of this objec¬ 
tion could be held to be regular for and purpose. 
The}' do not, however, mean to affirm that .mere 
waiver, or rather the omission to lake the objection, is 
in all cases sufficient to purge the irregularity. They 
are of opinion, that if it had ^appeared that substaiitiat 
justice had not been done, the objection might well 
have been taken when it was taken before the appel¬ 
late Court, and when taken ought to have prevailed. 
But being of opinion that there has not in this case 
been a failure of justice in consequence of the omission 
to settle the issues, their Lordships are not prepared 
to send it back for further litigation, and they mast, 
therefore, advise Her Majesty to dismiss the appeal 
with costs. 
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Mussumat Oodey Koowur 


Appellant ; 


AND 


Mussumat Ladoo (Widow of Buldeo 1 

BIjksh), Roshun Ali, knd Shoo- I Appellants* 

JAUT Ali J 

On appeal from the High Courts North~Western 
• , Provinces, Agra. ^ 

This appeal arose 'under the following circum- loth Dec.,' 
stances:— , 

Buldeo Buksk, who was the Husband of the Re- A petition * 

. , r . . , _ «.i review was 

spondent, Mussumat Ladoo, had two Sons, Kullyan heard in 1865, 
Singh, and Shib Lall. The elder of these, Kullyan the°j*dges of 
Singh, married the Appellant, and died in the life> Sudd^r 

• who were 

* Present:—The Right *Hon. Sir James William Colvile, the vuiedfn^** 
Right Hon. the Lord Justice James, and the Kignt fjon. the opinion, and 
^Lord Justice Mellish. ^ 

Assesior The Right Hon. Sir Lawrence Peel. Reg. VI. of 

1831,power is 
given in sdeh 

circumstances to refer the suit for the opinion of one or more of the* 
Judges of the High Court at Calcutta ; no such reference appeared to 
^ve been made. Under the provisions of the Statute, 24th & 25th 
Viet., c. 104. the Crown, by Letters Patent, dated the 17th of March, 

* tStRS,abolished the Sudder Court at Agra, and errected in.stead a High 
Court for the North-Western Provinces. In August, 1866, the Chief 
Justice of the High Court ft>r the North Western Provinces re heard the 
petition of the review and made a decree. Held, that the Chief Justice 
had, by the 27th sec. of the Letters Patent, jurisdiction. 

In a suit to redeem a mortgage. A, to avoid an objection taken as to 
)>arties, filed a petition disclaiming all intere.st in the estate. Aa had 
then only an expectant right to the estate, but to which she afterwards 
became absolutely entitled. Held, in the circumstances, and invthe ab. 
sence of any consideration given to A, that the petition did not (1) 
operate as *a conveyance of d.'s rights, or (2) as an estoppel to a suit by 
her for possession of the estate. 

XIH.-76 
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time of his Father, leaving the Appellant a child¬ 
less Widow. Upon his death Buldeo Buk'sh and his 
Wife, the Respondent, Mussumat LadoOf gave their 
younger Son to be the adopted Son of this Appellant, 
he being an infant. * 

Buldeo Buksh had three estaTes, held rent-free 
from Government, one called Tanikya, and the two 
others called Omeepore and Umleera. These two 
last estates he mortgaged to one Chowdree Nus- 
seroollah Khan, and they subseqneiltly came into the 
hands of Dildar AH Khan, 

Litigation arose between Dildar Alt Khan and ^ 
Buldeo Buksh, the former attempting to enforce a.Bill 
of sale, the latter claiming to recover the estates from 
Dildar Ali Khan, It appeared that the litigation 
resulted in the estates remaining in the possession of 
Dildar Ali Khan at his death, and then of his 
heiresses, Mussumat Muhtab Kooar, and KareemooU 
nessa, 

c 

In 1857, Buldeo Buksh having died, his Widow, 
the Respondent, Mussumat Ladoo, instead of in¬ 
serting her own name, had the names of the Appellant 
and Shih Lall entered in the proprietary column of 
the certificate of Buldeo Buksh's death. 

As to the other estates of Omeepore and Umleera^ 
It being necessary to take steps to redeem them 
from the heiress of. Dildar Ali Khan, the Appel¬ 
lant accordingly, as Widow of Kullyan Singh, com¬ 
menced a suit on behalf of herself, and as Guardian 
to Shih Lall, to redeem these estates. 

It appeared, that the Defendants in that suit took 
objection to her suing, instead of the Widow of Buldeo 
Buksh, 

In consequence of that* objection, the first Respon-. 
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dent intervened in the suit and prssented a petition, 1870. 
which, after reciting the pendency of the redemption 
suit, proceeded as follows “Since the date of koowo* 
Kullyan Singh^s demlsi*, Buldeo Buksh^ my Husband, *. 
and myself gave our Son, Sheo Lall^ to Mussumat uadoo. ’ 
Oodey iCbowar^ to be adopted as her Son, and since 
then she has been his Guardian and protectress. 

Moreover, owing to my old age, infirmity, and. 
iml^ecility, I also caused ’only the names of Oodey 
Koowut hnd Sheo Lull to be entered in the proprie¬ 
tary column of tfie certificate of death of Buldeo 
and L have no claim whatever to the proprie¬ 
tary rights in the two* villages in question, Oode;^ 

Koowut herself, and <ts Guardian of Sheo Lull^ 
being their sole, owner I have now become very 
old and imbecile, and have no strength to go about, 
look after, or understand *roy affairs, and Mussutnot 
Oodey Koowut herself, and as Guardian to Sheo 
Loll, my Son, is in every way proprietor and owner.” 

After the filing ^f this petition the Appellant pro¬ 
ceeded with the redemption suit, and on the 2ist of 
November^ 1859, the Principal Sudder Ameen decided 
the case in favour of the heii^css of Ditdar Alt 

Khan, 

A'gainst that decision the Appellant, on behalf of 
herself and Shib Lull* appealed to the Sudder 
Demanny Adawlut, at Agra, and while the appeal 
was pending, and on the May, lUi, Shib Lall 
died in infancy unmarried, whereby the Appellant, 
as hjs adoptive Mother, as also by the relinquish¬ 
ment of .the Respondent, Mussumat Ladoo, of her 
proprietary right, claimed to have become entitled to 

all the estate. 

On the 25th *of May, 1861, the Respondent, 
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MuSiumat Ladoo, filed a petition in the redemption 
suit, alleging that the Appellant's position was only 
that oi Guardian, and seeking to strike out her 
name and substitute the Respondent's as the Mother 
of the deceased, which the Court refused to do on 
the ground of the previous waiver of her rights. 

The redemption suit, being heard on appeal, was 

•‘decided in the Appellant’s favour and remanded, and 

on the 21st of January^ 1^62, the Appellant obtained 

a final decree in the redemption suit, and tefok pos- 
. #• 
session. 

On the loth of February^ 1863, the first Respon¬ 
dent instituted the present suit, for possession of the 
three estates with mesne profits, The plaint denied 
the fact and validity of the adoption. 

The Appellant by her answer relied on the adop> 
tion, and on the relinquishment by the first Respon* 
dent of her proprietary rights in her favour. 

The Appellant put in evidence the petition where¬ 
by the first Respondent had abandoned her rights, 
and examined five Witnesses, to prove that fact. 

On the i8th of August, 1863, the officiating Judge 
(Mr. R, Spankie) .pronounced a decree in the first 
Kespondeni’s favour for Mouzah Tanikya^ and dis- 
missed the case as to the other Mouzahs. As to that 
portion which, by dismissing the suit, the decree 
passed in the Plaintiff's favour, the Judge gave the 
following reasons “ The i.ssues have been laid" down 
separately, and are attached to this jndgment w’ith 
regard to the estates of Omeepore and Umleeray and 
the decree with reference to them. There can bfc no 
question that the Plaintiff’s claim must be dismissed. 
It is proved that on the 24th of August, 1859, she 
entirely waived all claim to these estates, filing and 
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attesting a petition to that effect in the Principal 
Sudder Ameen's Court at Ailyghurh. This abnega¬ 
tion of heV right was recognized by the Sudder 
Dewanny Adawlut on the 27th of May^ 1861, on her 
petition to have her name entered in the appeal of 
MusStimcet Oodey Koowur (Plaintiff) Appellant v. 
Muhtab Koowur • (Defendant) Respondent The 
Court expressly declares that she had already dis- . 
tin^tly waived all righf and claim to conduct the case, 
and all Aher rights and interests whatever, and has 
formally resignt'd tier rights to the Plaintiff, Oodey 
Koowur, both on her own part and as Guardian 
of Shib LalL The Court ruled that; Shib Lall 
was* dead. Mussumat £>odey Koowur survived as 
Plaintiff in the case pending before them on her 
own part: they, therefore, declined to enter the 
Petitioner's name in the register of the suit. After 
tbb it appears to me that it is perfectly unnecessary 
to enter lurther into the merits of the Plaintiff's 
claim to these tjwo estates of Omeepore and Umlecra 
and the decree appertaining to them. This portion 
of the Plaintiff’s suit must be dismissed." 

Against that decree the first I^espoiident ^appealed 
to the Sudder Court at Agra. 

On the i6th of June, 1864, the other Respondents 
having bought, from the* first Respondent, a part of 
the interest in the estate in dispute, were added as 
parties. * * 

On the 27th of August, 1864, the Sudder Court, 
consisting of Messrs. Lindsay and Simson, the 
presiding Judges, dismissed the appeal with costs. 

The Respondent, Mussumat Ladoo, filed a petition 
of review, which was admitted, and on the* 18th of 
March, 1865, the'case came on fur hearing on review, 
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before fbur of the Judges of the Sudder Dewanny 
Ad^mlut at Agra^ consisting of Messrs. EdwardSt 
P§a^s 0 Ht Rosst and Roberts, 

Messrs. Edwards and Pearsipn held that the Re¬ 
spondent had not transferred her rights to the Appel¬ 
lant. The effect of their judgment, therefore, was > that 

t 

the decision, on appeal, should reversed. Messrs. 
, Ross and Roberts, in approving of the review being 
admitted, gave it as their opinion, that the acts of the 
Respondent were such as to relinquish to the Appel¬ 
lant a moiety of the two mouoahs Omeepore and 
C/ffi/^era, hu not to entitle the Appellant to succeed 
to the moiety which Shib Lall died possessed of, and 
consequently, the effect of their judgment was' to 
modify the decision of the Court below by decreeing 
to the Appellant only one moiety of that property, 
to the whole of which, by the Court’s decree, she 
had been declared entitled. 

As the opinions of the Judges were equally 
divided, it was declared by the Coprt to be neces- 
asry, under Ben, Reg. VI. of 1831, section 7, to 
refer the case for the opinion of one or more of the 
Judges of the High Court of Calcutta, 

It did not appear that any reference was made to 
the High Court of Calcutta, but on the 2isC of 
August, 186b, the Crown by Letters Patent, dated the 
lyth of March, 1866, abolished the Sudder Dmanny 
Adawhit, and erected the High Court of Judicature 
at Agra instead. Sir Walter Morgan, Chief Justice 
•f the High Court for the North-Western Provinces, 
heard the petition on review and decreed in favour 
of the Respondents, Mussumat Ladoo, Roshtin ^Ali, 
and Shoojaut Alu 

The Chief justice stating as the ground for such 
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decree his opintoR a« follows “ I agree with the 
learned Judges, who think that the Plantiff’s petition 
of August, ^1859, cannot be regarded as a disclaimer 
or relinquishment of any portion of the rights which 

• are ,asse|ted by her in the present suit. She is 
.undoubtedly the hfir of her Son, Ski^ Lall^ and 
entitled to the inheritance, unless she has transferred 
her«rights wholly or in payt to the Defendant. She ' 
is supposed to have done so by the petition, or at 
least to have made,such allegations therein as must 
now preclude her from maintaining this suit. But 

• in my judgment she did not contemplate at that time 

the. event which has since occurred, and her real 

intention was to cure the objection which had been 

made by the Mohgagee to prosecution of the suit 

for redemption by the now Defendant (a stranger), 

who had (beyond her maintenance) no right in the 

property, and was not the lawful Guardian of the 

minor whose rights were then in suit. The whole 

of the property was^ the Son’.s, and neither of tl»e 

*Widl)W<! had auy right or interest in it which the one 

could relinquish in the other's favour, it i2*pQSsible 

that a person may by his acts preclude himself from 

asserting not only his present rights but all others 

which may hereafter accrue to him; but this result 
• 

does not follow from doubtful or ambiguous acts or 
admissions* In the present ease, even if the Ian* 
guage of the petition had clearly shown an inten* 
tion to disclaim all interest whatsoever, present and 
futuAt, in the property, the Court might well hesitate 
to give*to it this effect. Looking at the occasion 
wheft it was presented, and at the condition^ of the 
old woman at. that period, and at the language 
employed, 1 should regard it as little more than aa 
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admission made for the purpose of that suit, though 
made in terms which might perhaps wdl tend to 
throw discredit on any subsequent assertion of the 
Plaintiff inconsistent with the allegations in the 
petition. The weight to be fairly attacljed to it 
depends under a consideration of the whole of the 
circumstances under which it was made not less than 
upon its words. As a dryruf.nent relinquishing . or 
disclaiming the rights which the Plaintiff now sues 
for (the inheritance), it seems to m.*; to deserve little 
or no weight.” 

The appeal was from this decree. 

Mr. y. D. Bell, for the Appellant :— 

First, the High Court at A^ra had no jurisdiction to 
make the Order of the 2lst of August, r866, as the 
Chief Justice of that Court had no authority or juris¬ 
diction to hear or determine the appeal on review* 
power is to be found in the Letters Patent of the 
17th of March, 1866, sec. ro, establishing the High 
Court, k^dcr the provisions of the Statute, 34th & 
25th Viet, c. 104, sec. 37. BrougktmCt Code of 
Civil Procedure, pp. 287, 348 [Ed. 1867]. The 
equal division of the four Judges on the Bench took 
place at the hearing of the petition of review beforh 
the High Court was erected, and the then Sunder Coxxxl 
were in error in declaring that it was necessary under 
Ben, Reg. VI. of 1831, sec. 7, to refer the case for tke 
opinion of one of the Judges of the High Court at 
Calcutta, That section does not apply. The Only Re- 
gulatioi\ which applies where there is a difference of 
opinion, when the case has been heard by four Judges, 
\% Ben. Rfg. IX of 1831,^60. 9. Even if it were a 
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case in which a reference to the Supreme Court at 
Calcutta could have been made, no decree could be 
passed reversing the decree of the Suddcr Court of 
the 27th August^ 1864, without such reference 
bhing Qtade^ and an opinion given by the High Court 
at Calcutta, which, in fhis case, has not been done. 

Secondly, upon the merits. It is admitted that it 
•cannot*be successfully cont^ded that Sh\h Lall was 
regularly ;.^opted by the Appellant’s Husband, but 
he was adopted by the Appellant. She, therefore, at 
his death, was entitled to succeed to him as his heiress. 
Now, the first Respondent, aj appears from the petition 
• presented by her, entirely, parted with all her estate 
and interest in the property in dispute, which, although 
it was an expectancy, and might subsecjuently vest in 
her, she could legally convey and disclaim her pro¬ 
prietary right. In Smith v. Osborne (a) Lord Chelms¬ 
ford says, “ The doctrine of the Court of Chancery is, 
than if a man contracts to convey, or to mortgage, or 
to settle an estate, and he,ha.s not at the time of his 
contract a title to the estate, but he afterwards 
acquires such title as en.ables him to perform hi»*con- 
tract, he shall be ordered to do so.” And he refers 
to Taybors. Debar {b), and Seabourne v. Powel (c); 
and the same principle ts recognised in Jones v. 
Kearney {d). It is submitted, therefore, that the 
petition operated as a conveyance, and also as an 
~ estoppel. 

Mr.JLeith, for the Re.spondent, 

Insisted*fhat the judgment of the Chief justice of 

(a) 6 H. L. Cases, 3Q0. ( 6 ) 1 Ch, Cases, 174- * 

{£) t Vern. ii. ' {rf) i Dr. & W. 134, 157. 
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tlie Higii Court was right in declaring that the infant ■ 
Shib Lall wa.s sole heir-at-law of his Father, Buldeo 
Bnksh, rj)d a-, .such .succeeded to thd entirety of the 
estate, and also in holding that neither the Respondent, 
Mnssumal Ladoo, as the \V dow of Buldeo* BuJish^ nor 
t- c Appellant, as the Widow of hi.s Son who pre-i 
deceased him, had any share in, or any right or title 
to, any portion oi his estate, during the lifetime of Shib < 
Lall^ and that the Re.spondent, Mussumat 'LaJoo, and 
the Appellant, were only entitled to maintenance. The 
Chiel Justice put the right interpretation and con¬ 
struction upon tiie language ol the petition of t‘he, 
Respondent, Mussumat LaUoo, that the petition did not • 
opt rate as a disclaimer or reiinqui.shment on her part 
of the right, title, and intere.>t, which accrued to her 
Upon the death ol her Son as his heir-at-law, or of 
the estate and property to which she then succeeded. 

It is clear, that ^he did not intend to convey and 
assign, and did not eithe/ in fact or law convey and 
assign, in and by the language of the p> lition,. the 
esta>^e and interest in the property which the became 
entitled to upoft his death, and which at the date'of 
the petition was a mere expectancy, dependent upon 
the contingency, of her surviving him, an event which 
considering her great age was then very improbable, 
and, therelore, suc»i future estate could not have been 
in the contemplation of the parties at the time. If it 
could be so construed, then we submit there was no con. 
sideralion in law to support and enforce a contract or 
agreement on iier part to convey or assiga. her estate 
and interest when it should subsequently vest in her 

I 

and come into hei posses.dou aiiJ enjoyment as such 
heir, 

* ^ 
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* Judgment was pronO'inro«1 by 

The Right Hon. the L >rd Justice Mellish :— 

The first question in *bi-; rase is, whetlirr (here 
was any jurisdiction in *li • Chief Justice for 'the 
Wurth'l^estern provinces (o make the decree, from 
which the appeal is J>rought, in the Court b' low ? 
Now the matter ha*' b en inquired into their Lord- 
Sihips are cleaViy 'I njiinjon, that there was such 
Jurisdiction.^ The appeal had bei*n brought to the 
Sudder Adawlnt of tjie Not'th Western Provinces, 
and the Judges of (hat Court ha 1 given a decision. 
Then an appIir*ation had bv i_n m.ado for a review, 

.and an. Order was made ih t the case should be heard 

• 

on review. It was s** ht-art!, before four Judges, 
who were equally div’ided in opinion. By the Law, 
at it then stood, as appears by the Order made at 
the end of their judgment, they being equally divided 
in opinion, the case was, under the provisions of 
section 7, Regulation Vf. of i8ji, referred for the 
opinion of one or m ir«.*^ Judges of the High Court of 
Calcutta. There was, however, a power, hy the 24th 
& 25th Viet. c. 104, for the Crown to erect a J?ourt 
in" the North-Western Provinces, 'arid by Letters 
P«itent of the 17th March^ 1866, the Crown did erect 
a High Court in the Nof'th-Wcstern Provinces, 
which had the eff-ct of abolishing the jurisdiction 
of the Suddep Adawlut. The consequence was, that 
no final decision having been given on review, that 
proceeding was a proceeding pending, which wa*-, 
therefore! to be decided by the new High Court of 
the Nortk*-\Vestern Provinces. The 27th section of 
those Letters Patent is as follows;—“ We do hereby 
declare that any function wh'ch is hereby directed to 


595 


1870. 


MuS..UM AT 

Oooev 

Kuuwur 


V. 

Mi'SSUMAT 

l.AOOO. 



59® 


CASES IN THE PRIVY COVnqii, 


1870. 

Mu^umat 

OOOEY 

Koowur 

Vi 

Museum AT 
Ladou. 


be performe \ by the said High Court of judicature 
ioT the North-Western Provinces, in the fbxercise of, 
its original or appellate jurisdiction, may be per¬ 
formed by any Jurlge;" anc|, accordingly, the Chief 
Justice, Sir Walter Morgan, did sit, apparently as a 
single Judge. He appears- to haveheardthe.partie's,- 
and given his final decision, and^hat was the decision^ 
of the High Court of A^ra, which their Lordships 
are of opinion had, under Uhese circumstances, juris¬ 
diction, and the appeal, therefore, is brought from 
that decision. 

Now, the action itself is an action brought by one 
Hindoo Wi low, Hfussuf^at La/ioo, against another 
Hindoo WUhm, Afussumat.Oodcy, the Widow of her' 
eldest Son, to recover three several properties. The 
only question before their Lordships relates to two of 
those properties, because, as to the third property, all 
the Judges below agree that the Phiintiff was entitled 
to recover, and there is no appeal as to that. The 
plaintiff brought the suit on t^te ground that the 
Defendant was in possession of the property, but that 
she, the Plaintiff, was entitled to it as heir-at-i aw of 
her Son, Shi& Lull, and there appears no question that 
she was such heir-at-law. The property had originally 
belonged to Biildeo Buksh. He had two Sorts, of 
whom one, the Husband of' the Defendant in the. suit, 
died in the lifetime of Buldeo Buksh. There appears 
to have been some attempted adoption, t'tiat is to say, 
Buldeo Buksh and Mussumat Ladoo appear to have 
attempted to give their second Son, whd was an 
infant, as. an adopted Son to the Widow of their 
eldest Son. But it is admitted that for* various 
reasons that adoption, if it were ever attempted, was 
wholly tnvafid according to Hindoo law; if for no 
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other reason at any rate for this reason, that the 
Husband of the Widow who made the adoption had 

* 

never gfven any permission to the Widow to make 
such adoption, and it was admitted before us that 
the adoption was wholly invalid. 

.• That being so, it is plain that the Son, Shid Lall^ 
on the death iff Buldco Buksh, becanif solely entitled 
to the property; and upon his death his mother 
•became entitled as*his heir, and, therefore, if the 
matter remained th^rc, it is admitted that slu; would 
be entitled.* Bat it is alleged that she luid done 
certain acts and become a party to certain documents, 
the effect of which ,was, at any rate, as to these two 
latter portions of the property, to prevent her from 
recovering 

Buldeo Buksh had mortgatp'd these two properties 
in question, and a suit had been commenced, first in 
the name of Shib Lallhy his assumed (iuardian, [iro* 
bahly in the first instrince on account of this invalid 
adopjtion, against the Mortgagees to redeem the mort¬ 
gage, which was* resisted by them on the ground, 
which it is now quite immaterial to consider, that the 
mortgage had been a real sale. Some*proceedings 
had also taken place for the mutation of names ; and 
•it would appear that in those proceedings for the 
mutation of names,* the Collector and the parties had 
wrongfully assumed that the two Widows and the 
Son' wire jointly heirs of Buldco Buksh, Then it 
was said that the IMainliff being old, and not wishing 
to interfere with the affairs, she had agreed that Shib 
Lall and Mussumat Oodey should alone be entered 
as the owners of the property, and that her name 
aliould be omitted. • ' 

In the suit for the redeinplion of the mortgage, an 
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1870- ^ objection was tak<=‘n by the ^ortgagees, tltat the suit 
Mussumat was wrungly coiistiruted, bex^use Mussumat LadoOf 
I^o^uR “ot Mussumat Oodevn was the pnpt-r Gaardian 

of the infant, and the }>roper person to bring ,the suit. 

JMU8dUMAT (t 

Lanoa On that occa-ion Mussumat Ladoo pre.‘!ented a peti¬ 
tion, on which tlie matter before us principally /urns^ 
the main object of whicli iinquestionabfty was to enable 
the suit to be carried on by Mussumat Oodey^ either 
in her own, name or as Cjuardian«-of the infant without' 
joining the name of Mussumat Ladoti, and the eptire 
contention on the part of the App'-Ilnil-before us i'-, 
that by the proceedings whicli have been already 
described with respect to the mutation of names and 
by the language of this petition^ Mussuinas Ladoo in 
fact abandoned all her right to the property in 
question, so that when she became in point of law 
entitled to the property as heir of her Son, she could 
no longer avail herself of that right as against the 
Defendant. The petition is in these terms. [His 
Lordship read the petition, ante p. 587.] 

If that is to prevent her recovering tl»c pi operty 
now in question, it must do so either because it 
operated aW a conveyance or as a contract to convey 
the interest which she now' claims, or because it 
operated by way of estopel. There is no other way 
in which it can operate. Now,'did it operate either 
as a conveyance or as a contract to convey the interest 
to which, she has now become entitled as heii* of her 
Son ? Their Lordships are of opinion, that it is quite 
impossible that it could so operate, and that for tw'o 
reasons : first, because at the time when she presented 
this petition she had not in fact any interest in the 
* property at all, and certainly had not become entitled 
to any interest as the heir of her Son, who was al that 
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time alive; and in the next place, there is not the ^ 
lea>t reason t) suppose that in the petition she in any 
dciiree contemplate,(d a conveyance of any such ri^ht. 
That was not llu* right which they were then con- 
s^rderiAg at all. The main object ot the petition was 
simply to enable*the tedemption suit to go on, and to 
enable the persons w'l o had begun it as Plaintiffs— 
X)odey Koowur and 5 ^heb Lall —to carry it on. There 
was •nothing in the language and nothing in the 
position of tRe parties which could lead any one to 
suppose that she ha 1 any interest that she might 
hereafter acquire as hair of her Son, in her Tontem- 
^lation at all. On'these grounds, it appears quite 
impossible that,it can operate either as a conveyance 
or as a contract to convey her subs* (piently acquired 
interest. 

Well, now, is she in ai»y way estopped? It is 
V'. ry dilfiiult to see how she can possibly be estopp^'d. 
There has bQen a difference of opinion anning the 
learned Judges in the Court below as to the construc¬ 
tion of this instrument,— whether it ought to be 
construed solely as relating to her rights fis Guardian, 
and to convey them, and not tr> relate to the property 
at all? The language certainly, in some parts of 
it, does appear to refer very strongly to an interest as 
Owner, and probably it may be that the meaning of 
thtf ihstrument rather refers to her supposed interest 
as Owner, but it appears to their Lordships hardly 
neeessary conclusively to decide upon the proper 
construction of this instrument, because, even assum- 
ing, that it does re'er to her interest as Owner, that 
is.lo say, to her pr -ient interest as Ownei*, and that* 
she is assuming it.correctly that she has some interest 
heir of her Husha'nd, their Lordships are of 
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opinion, that her stating that, and professing to resign 
that in favour of Oodey Koowur^ could notpossibly 
in point of law, estop, or prevent her 'from setting up 
her real rig!)t as heir of her Son, when that right 
actually accrued. There is, in the first place, op 
consideration whatever for this conveyance of her 
particular interest; even if she had it, she receives 
nothing for it* Neither does Oddey Koowur act on 
any representation made by her, or alter her position 
in any way. There is no misrepresentation to Oodey 
Koowur of any sort or kind. Oodey Koowur was 

t 

acquainted with the actual facts of the case, just as 
much as Mussumat Ladoo was. The real effect o^ 
the petition seems rather to be thit they mutually 
agreed to represent what was not the fact, for the 
purpose of enabling a certain suit to be carried on. 
Their Lordships are of opinion that, assuming she 
did intend to convey a present interest in the proper¬ 
ties, which she supposed or assumed she had, there 
is no principle of law or justice by which that can 
prevent her from setting up her real right when that 
right has accrued. It is true that this petition had 
the desired effect, and that Mussumat Oodey was 
allowed to carry on the suit, and afterwards, when 
Shih Lull died, and Mussumat* Ladoo immediately 
proceeded to present petitions to be allowed to carry 
on the suit instead of her,- the Court, as thei.' Lord- 
ships are dispo^sed to think improperly, prevented her 
from carrying on the redemption suit, would not 
grant that petition, and allowed the redemption sifft 
to go on in the name of Mussumat Oodey^ who' had 
^‘begun. it,ft but that mistake cannot, as their Lord- 
K ship? think, possibly deprive her now of« the right to 
which she is in law entitled, though it accounts for 
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the judgment of the Judge in the first instanice, 
properly considered that it ^as no business of his 
to overrule or to differ from the judgment of the 
Superior Court. • 

On those grounds their Lordships are of opinion, 

® *4 

that the petition cannot possibly operate either as 
a conveyance, or as a contract to convey, nor by way 
of estoppel} so as to deprive the Plaintiff of her right 
to recover all these properties, and their Lordships 
entirely agree in the judgment of Sir Walter Morgan^ 
which was practically to the same effect. Their 
Lbrdships, therefore, will advise Her Majesty that 
this appeal ought to be* dismissed, and the judgment 
of the High Court of ought to be confirmed,- 

with costs, • 
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On appeal from the kfigh Court of "Judicature at 
kott William^ Bengal. 


f dfth tree., 
1870. 

An aj^al 
to the yueen 
in Council 
was allowed^ 
\n the high 
Cfourt, in a' 
suit iosti* 
tuted by a 
Hindoo Wi¬ 
dow as Guar¬ 
dian of heV 
Husband's 
adoiRed Son, 
a. Minor. 
After the al- 


was an aprprIicafJon hy the Respondents to 
dismiK.s the appeal. 

The snit was brocri^ht h^ the Appellant, as Guardian 
of an infant, the adopted of her deceased Hii<:band 
to rccoYef possession of an estate front the Respondents 

c 

The High Court decided againsj her claim, and she 
obtained leaYe to appeaf to the Queen in Council.' 
Aftef IHq transcript was forwarded to Mngland, and 

t 

• Present:—Members of the fudiciitl CeifOuittre-^\\e Right 
Hon. Sir Jantes Williafnf CoTnle, the R^ht Hon. Sir Ro'bbrt 
Philliinore (Judge of the High %lourt AdmitsUy), and Sir 



iowanceof Joseph Napieti Baft, 
the appeaf 

and transmis- ' . 

Sion of the record to Etiglaridt the adopted Son hating beeotnte of age, 
petitioned the High Court for the withdrawaf of the appeaf. The High 
Court referred the appKcation to the Judicial Conhn'ittee. Qn a petition 
by the Respondents, founded on these' proceedings, ttf dismiss the appeal, 
the Appellant resisted the application On grounds, first, that as a Hindoo 
WidoW( she had preferaMe thie to the estate to the adopted Son; and, 
secondly, with respect to the costs incurred by her as Guardian in bring, 
fng the Srfit. Held, dismissing the appeal simpliciter, (IJ that as the 
adopted Son was of age and dominus litis and had directed the with¬ 
drawal of the appeal, the Appellant had no lotus standi ; (a)' that any 
claim she had as widow must be the subject of an independent suit; 
-. and (3) that any costs incurred by her were **10 be recouped from tha 
lifted Son’s ostato. 
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before the appedl was heardi the Minoi became of 
age, and executed a Mookiernamak instructing his 
Mookter tQ withdraw the appeal. The High Court 
refused to act upon the application to withdraw the 
appeal .and remitted the proceedings to England. 
The Respondents* then presented a petition to dismiss 
the appeal for want of prosecution. 

Mr. Leith, in supporlT of the application, referred 

lo Jackson V. Prothero (a). 

Mr. J. D, Bell opposed. 

First, the appellant,, as a Hindoo •\yidow, has a 
title to the property •such for independently of the 
rights of live ^adopted Son of her Husband, and, 
therefore, she has an interest to prosecute the a^eal ; 
and, secondly, she hai. a right to costs incurred by 
her in bringing the suit as Guardian for the Minor. 

The Right Hon. LORD CAIRNS 

In this case we • understand that the Lady repre¬ 
sented by Mr. Bell, as Guardian of an infant who 
was represented to have been duly adop^d as the 
Son of her late Husband, institufed a suit to recover 
certain property from the Respondent, who was in 
possession under a Claim that the infant was the Son 
and legal heir of the deceased. The suit was heard 
by %^o *Court8. it is unnecessary for us, upon this 
application, to consider further whether the decisions 
both passed against the title of the infant was right 
or*wr9ng. We will assume that she may have had 
legitimate ground for applying in the Court below foe 
leave to appeal to this Board. ■ 

{a) 3 Moore^b P. C. Cases, 490. 
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That leave was granted in 1866, when the boy waA 
still admittedly an infant. So far the jproceedings 
seem to have been entirely regular. The transcript 
came home in 1867. The record was printed here, 
and the only ■ thing which can be suggested as'any 
irregularly may have been the* lodging of the 
petition of appeal so late as 1870, after the infant 
‘had come of age, and was for ail purposes domihust 
litis. • . 

It appears that the proceedings which are embodied 
in the supplementary record, have taken place in 
India, and the effect of them is to show that upon 
being called into that Court the infant expressed his 
desire to abandon the appeal, and that the Court 
ultimately felt that it could not decide that question* 
and, th^ appeal having been transmitted here, sent 
the whole of the proceedings for the adjudication of 
their Lordships. 

In that state of things the Respondents now apply 
that the appc’tl may be dismissed, and the application is 
resisted by the Lady who was originally the Guardian 
of the infant. 

At one time it appeared to their Lordships that 
it might possibly be necessary to ascertain more 
clearly that the Son is a consenting party to this, 
application, which could only be done by directing 
the Court in India to take further proceedings, in 
order to have the fact ascertained. But looking to 
these proceedings, and considering what the Court 
has done, it appears to their Lordships nnnecessary 
to take that step, and to put the parties to the further 
delay and expense which it would involve. When 
the suggesrion were made to Mr. Ltith their Lord? 
ships had not sufficiently adverted to the terms of ihe 
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Mookternamak, We knew that the boy had made a 
clear admissfon to the Moomiff, which had satisfied 
the Judge and the High Court, that he was of age, 
and that he had executed that Mookternamah ; but 
it di(f iiot,*as it appeared to us at that time, follow 
that he had adopts ail the statements in the petition 
which was presented under the Mookternamah^ But 
wheh you come to look at*thb Mookternamah, of which 
he has admitted the execution, it seems very clear 
that he knew * wRat he was about and what his 
Mookter yfo\x\^ do under that instrument. 

* He says, “ Now I have .attained majority, and con^ 
sidedng that no other profit will arise by carrying on 
the said case than^ a useless expenditure of money, 
and with the desire of withdrawing from the^ said 
case, I do appoint Jugmohun Doss Piitto Naik, in* 
habitant of Saooda Khotee of Pergitnnah Mayakagun^ 
in Zillah Midnapore, as Mookter in my behalf, in 
order to engage a. Pleader of the High Court, and 
agree that the Pleader sjf the High Court in Calcutta, 
who will be appointed by the said Mookter, will file 
a petition of withdrawal from the s^aid case, hnd the 
said withdrawal will be one as if filed by me, and 
completely valid.” 

Therefore, it seems to their Lordships that they 
have sufficient evidence before them in these pro* 
ceedin^,'that the young man is a consenting party 
to this application. 

The question, then, is reduced to this—whether 
the Lady; who is represented by Mr. Bell has really 
such an interest in the appeal, or such a locus stadi 
in this Court, as entitles her to resist this application 
iind to insist that* the appeal shall go on, although 
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the party in whose name ic is brought wishes to with¬ 
draw from it. 

Their Lordships are of opinion that •^she has not; 
if she has incurred costs there can be no appeal for 
mere costs; hav ng incurred costs on behalf of the '' 
infant in this suit, she may hav^ a claim to be re¬ 
couped from his estate, if he has any; but that does 
not entitle her to prosecutt; 'this appeal in his name 
against his will, with probably but faint chances of 
success. *' 

It was thrown out that the decree had not dealt 
with the title of the Defendant, and that she might 
have a preferable title to him; but the obvious 
answer to that argument is this—'there has been a 
clear adjudication that the nominal Plaintiff in this suit 
had no title. If the Lady herself, as Widow, has a 
better title, that title cannot be litigated in this suit^ 
but must be litigated in an independent suit, in which, 
rejecting the adoption, she would come forward as the 
next heir of the deceased. 

o 

Therefore we do not sec that we should be justified 
in keep'ing this appeal upon our records. But con¬ 
sidering the peculiar nature of the application and 
the position of the parties, it does not seem to us ‘that 
we can do anything but dismiSs the appeal simpliciter^ 
saying nothing about costs. There is no proof that 
the infant has undertaken to pay the co^s ; 'and we 
also think that ire ought not to give to either side 
the costs of this petitioft. 
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Kan^e SwRUT Soondree Debea ... Appellant ; 


AND 
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Baboo 5 *rosonno Coomar Tagorf.,] 

and aftef hfs death, RomaNath Respondents* 
Tagore apd others 


On appeal feotn the idigh Court of /udieature at 
Fort William^ in Bengal* 


i HE que.stion in this case, related to the idrntifica- laih.i^h.fc 

* I I I j r I4*n UBC.i 

tion and boundaries of seven churs^ or Islands of 1870. 

alluvial foundation, ^containing about 14,000 beegahs suit to re. 

*of land, thrown up by the ch.ange of the course of 

the channel of the river Brahmapootra, up by the 

tVitx Brahma* 

• Present Members of the Judicial Commttle%—'X\iti Eight pootra. A 
Hori. Sir Janies William Colvile, the Right Hon. Sir Robert SSfJJST 

fhalimore (Judge of the High Court of Admiralty), and Sir and 

Joseph Napier, Bart. Itself into 

^ one of identi* 

fication of boundaries. The Sudder Dtatanny Court remitted ^e suit 
to the Principal Sudder Ameen, who deputfed an Atneen to make 1^1 
investigation. He did so. and hts report was adopted by the Pnimipal 
Sudder Ameen, and a decree made in conformity with it. The High 

Court overruled that detree. On appeal, held, by the Judicial Com¬ 

mittee, reversing that decree, that afthough they are relurtant to int«- 
fere with a question of fact of that nature, yet as they had to gMl wth 
conflicting judgments, of which the decree of the Principal^ Sudder 
Ameen was founded on a careful local investigation, and tW iodgm«t 
of tlw High Court overruling that decree was not supported on ntia- 
factory grounds, the decree of the Court of First Instance must stand, as 
it was the duty of tlye High Court not to interfere with the result ol a 
local investigation, except uppn clearly defined and sufficient grounds. 



6o$ 

1870. 

'Aanbip 

SURUT 

SoONOfcRB 

Dbbba 

«. 

Baboo 

PAosonno 

Coo^AR 

Taoorb. 


CASKS IN THE PRIVY COUN.CIL'' 

The appeal was brought from a decree of the High 
Court vlrhich reversed a decree of the Principal 
Sudder Ameen of Zillak Rungpore^ <fnade under an 
Order of the late Sudder De%anny Adawlut^ re> 
manding the case for re-trial. 

The suit in which the above decrees were nikde 
was instituted by the late Respondent, Bahoo Prosonno 
Coomar Tagore^ against Joge'tdronarain^ Roy^ since 
deceased^ the late Husband of the Appellalnt, for the 
purpose of cartying out a former decree of *the late 
Sudder Dewarlny Adawlut, dated the 3rd Of ^uly^ 
1849, which embodied the terms and conditions of a 
compromise made by those parlies. The decree had 
been made in a former suit, also instituted by the 
late Respondent, against the late Ranee Bhoobun^ 
moyee Debea^ the Grandmother of the late Husband 
of the Appellant; the object of which suit was to 
e.stablish the Respondent’s right to possession Of 
seven churs, or Islands, formed in the river Brahma* 
pootra^ containing 14,000 beegahs of land. 

In that suit a decree had been previously made by < 
the Principal Sudder Ameen of the Zillak Rungpo^ 
In favour of the late Respondent: but from it ad' 
appeal was preferred to the late Sudder Dewannv 
Adawlut^ arid in that appeal^the aboVe-meritioned 
decree of the 3rd of *^uly^ 1849, was made. 

The principal points of dispute between the partiep 
in the present suit were, as to the meaning and 
construction Of the terms of the compromise, em¬ 
bodied in the decree; and whether the cijdri 
stream of the river had changed its course since - 
the year 1835, when a Map admitted |)y botltfhe* 
parties had been made of the lands, by an Ameen of 

the Civil Court, named Goureepresaud Moilro; also 

0 
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AS to the sites and identity of three of the seven 
churs^ numbered respectively 5, 6 7, respecting which 
churs alone the dispute between the parties had. 
arisen. * 

The decree of the Principal Sudder Amitn 
{Ourreeb Hassei^^ dated the lit of August^ i86lt 
in the present suit, found, after having first personally 
iyspected* the locality,, and eaamined carefully the 
disputed churs^ at well as tht courses and channels 
of the river, tha( the shuts daiined by the Defen¬ 
dant, Jsgendfonarttiu Rof, and which had been pointed. 
out by his 'Mookttr to be the churs 5, 6, and 7, were 
in fact such shuts ; an^ that, as possession had been 
wrongfully obtained of the same by the Plaintiff, the 
same respectively should be restored to the Defendant 
, property. 

^ By the decree of the Division Bench of the High 
.j^'^urt, consisting of Messrs. Kemp and Seton-Kart^ 
da|ed the 9th of Aprils 1863, the Court reversed 
that decree, but ^^ithout stating any satisfactory 
reasons or grounds for so doing. The decree decided 
a distinct chur^ called Moonshee chut/beXongixig 
to and then in the possession of * the Defendant, was 
the chut No. 5; and further held that a piece of 
land, the alluvial accretion of the Dooba chur^ also 
belonging to, and then in the possession of, the 
Defepdaiii, was chut No. y, and the decree then 
ordered that, as the Plaintiff was entitled to 1663 
beegahs of land of ihur No. 6, that quantity of land 
should be measured from the west bank of the river, 

- and «b taking into the measurement land then 
actually in the occupation and possession* of the 
Defendant. . . 

' The Appellant presented* a petition tp Her Ma* 
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jesty in Council for special leave to appeall. TbC 
petition alleged that no application had been made for 
. leave to appeal to the Court in India^ as the Coart 
there had held that all orders of the Court in miscel¬ 
laneous cases were hnaly and that the Court refused 
to admit any appeals to the Queen in Council except 
those expressly provided for by Bsn, Reg. XV. of 
1797. By an Order in Council, dated the 4th of 
Februarvi 1865, special leave to appeal from tlie 
decree of the High Court was granted^ 


The appeal now came on for hearing. 

Sir R, Palmer^ QtC., and Mr. Leithy for the 
Appellant, and 

( 

Mr. torthe Respondents. 

The substance of the argument is considered in 
their Lordsliips’ judgment. 

On the question erf accretion, Eckowrie Sing v. 

HtiroUll Sing (a) and Ben, Reg. XI. of 1825. 

» 

The consideration of their Lordships’ judgment 
wns reserved. 


l6tfi Dec., Judgment was now pronounced by 
‘ *870. ' ^ . 

Tha Right Hon. Sir James W. Colvile. 

The Appellant and the Respondents in this caw aft 
the representatives of two Zemindars, who, some six- 
and-thirty years ago, engaged in' litigation conceriring 
the title to certain ckur land thrown up by the river 
Brahmapootra. ' * 

This ^litigation was begun by a suit, broi^^ rat 

(a) IS Moore’s Ind. App. C»8es> ijb. 
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'1(834, by Ptosanno Coomar Tagore, whom it will be *870. 
convenient to describe as the Respondent, for the 

recovery of 5,000 beegaks of the land in question. In sSiTwia 
the cours'e of thaf suit, and in the year 1835, • **'*P 
of the land in dispute, with the land and water im- pAsoo 
mediately surrounding it, was made by an Ameen, 
named Goureepersaud Moitro, under the authority of * Ta«om, 
^the Court; and in that map the different chuts are 
delineated, and marked with different numbers; from 
I to *7 inclusive. 

This first suit was successful; and Prosonno Coomar 
Tagore obtained a decree for about 5,000 beegahs of 
chur land. !n 1845 he brought a'second suit for 
14,000 beegahs of like land, and obtained a decree 
from the Court of First Instance. The Defendants 
then appealed ; and, pending their appeal, and in 
yuly, 1849, fl*® parties came to a compromise, which 
was embodied in a decree of the Sudder Dewanny 
Adawlui, dated the 3rd of July, 1849, 3i®d was thereby 
directed to be*carried into effect. 

The effect of this compromise was, that the churs 
marked in Goursepersauds map as 5 and 7, 
with 1,663 beegahs and 15 eo^ahs of chiA No. 6, were 
^ to belong to those who are represented by the Appel¬ 
lant ; and that the cjturs Nos. i, 2, 3, and 4, with the 
rest of chur No. 6, were to belong to the Respondent. 

The boundaries, if the parties differed about them, 
were to be settled by arbitration; and if the parties 
^ould not agree to appoint Arbitrators, were to be 
fixed through the Court Ameen in execution of the 
decree. 

V If, then, this map, which was the basis of the com* * 
promise, had correctly described the land *aB it then 
existed, nothing remained to be dor e, but to measure 
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off the 1,663 beegahs from chur No. 6, and 

to put the parties into possession of their respective 
shares. 

‘ Unfortunately the land, which was the subject of 
the compromise, was in some sort the creation of the 
River Brahmapootra^ which is said after each aniioar 
flood to be apt to shift its course, and to effect con> 
siderable changes in the aUtivial deposits on either 
side of its channel. And thus it came to pass that 
as soon as the parties proceeded to carry out the com¬ 
promise, a contest arose whether, either between 1835 
and 1849, or at some subsequent period, the river 
had not so changed its course as materially to alter 
the configuration of some of the seven churs, and 
their bearings to its main stream. The only effect, 
therefore, of the compromise was to convert a dispute 
touching the title to lands into one touching the 
identification of parcels; the principal question being 
not how chur No. 6 was to be divid^^d, but where 
churs Nos. 5 and 7, which unquestionably belonged 
to the Appellant's were to "be found. And 

this dispute has given rise to the intermittent litiga- 
tion which, a'lter lasting for more than fifteen years, 
was, in 1863, closed by the decree now under appeal. 

The following is a short summary of that litiga¬ 
tion :~Some time after 1849, and before ^/rtV, 1853, 
the Respondent was put into possession of a con- 
•iderable^rt, if not of the whole, of so much of the 
bud contained in the seven cAMrsas then lay on the* 
westeniBide of the Bralampootra% and the possession 
wn Anken was confirmed by an Order of the then 
Mncipal Suddtt Anuett of Bumgporg, dated the 
19th tf April, 1853. But that Order was, on the 
appeal of the other party, set aside by Mr. Dunbar 
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one of the Judges of the Sudder Dewanny Adawlut, 
vvhose Order of the 24th of September^ *853, directed 
the Principal Sudder Ameen to re-open the inquiry, 
but apparently*did not disturb the possession already 
|fiveii to the Respondent. Some delay in giving effect 
to this'brder took place, in consequence of the Re- 
• spondent*s having contrived to strike the execution 
case off the file; but it was restored under an order 
of the Sudder Dewanny Adawlut^ dated the 14th of 
Februaryf *1855. 

The case was then* investigated by the Principal 
'Sudder Anteen ; each party filed a map before 
him ; he himself held a local investigation,' and made 
or cau'sed to be made the* map of 1855 ; and finally, 
on the 27th of ^une,passed an order overruling 
the objections made to the Record of his investigation 
by the Respondent in petition, declaring the pos¬ 
session given to the Respondent to'be null and void, 
and directing that possession should be given to the 
parties in accordanoe, as their Lordships understood 
the order, with the prelent contention of the Appel¬ 
lant. No change, however, seems ever actually to 
have been made in the possessiog of the lind, of 
.which possession was given by the Moonsiff. The 
Respondent appealed against the last-mentioned 
Order and the question was again re-opened by Mr. 
Totten's order of the 30th January^ 1857, which 
remitteef the* case to the Principal Sudder Ameen, 
with directions that in respect of those parcels which 
he htd^ given to the then Respondent (the present 
Appellapl), he should again allow execution of the 
decree;^, and after that, prepare a map (better than the 
present map), so that it might clearly appear fbr the 
perusal of the appellate Court, and in other respects 
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what was the former and present course of th; River 
Brahmapootra over the disputed iand^, as stated in 
the map of Goureepersaud Ameen. 

The execution of this Ordfer was somewhat de* 
Uyed by the rainy season, during which n locat 
investigation was impossible, but on the and of 
December^ *857, the Principal Sudder Ameen passed 
an order for the appointment of an Ameen acquainted 
with measurement by the compass. From one cause 
or another, however, nothing effectual Was done 
under this last Order until December, i86a, when 
Kalidoss Moitro the Ameen proceeded to the spot, 
made a careful local investigation, prepared the map 
which bears his name, and on the 30th of April, 
1861, filed the elaborate report. That report, 
though it did not precisely adopt the representations 
of either party in the main supported the contention 
of the Appellant. It was adopted by the Principal 
Sudder Ameen who, on the rst of August 1861, passed 
a decree finding that churs Nos. 5 and 7 were where 
the Appellant placed them, and not where the Re¬ 
spondent placed them, directing that possession 
should be given «accordingly and also giving the* 
necessary directions for ascertaining and making • 
over that part of chur No. ,6 (as to the position of 
which there seems to be no contrpversy) which under 
the compromise belonged to the Appellant, 

The Respondent appealed against this decree. 
The High Court received it, finding that churs 
Nos. 5 7 wc*** where the Respondent placed them, 

and varying the Principal Sudder Ameeh*<s decree 
accordingly. The present appeal is against that 
decree, and the first question for, their (Lordships’' 
determination is, whether it can be supported. Ft 
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rests entirely upon the assumption that churs Nos. 5 
and 7, which unquestionably were on the west of 
the main stream of the River Brahmapootra when 
the map of <}oureeperahad was made in 1835, are 
now by reason of the altered course of that river Oft 
*the eaStertr side of it. If that is not made out, the 
. reasons assigned for £he judgment wholly fail. 

Upon what does this assumption purport to be 
founded,? On an exafhinalioi) of the maps filed 
in the cause, and on the explanation*: and arguments 
of the Pleaders* oft both sides.’* What the latter 
• may have been their Lordships are unable to say. 
But having given full .consideration to the able 
argument of Mr, Doyne on behalf of the Respondent; 
and having carefully examined the maps, they are 
unable to say any satisfactory grounds for coming to 
the conclusion contrary to the finding of those who 
have investigated the question on the spot, that the 
river has, since 1835, by making for itself a new 
channel to the \Vest of its former channel, so 
changed its course as to put either of the churs 
described by Goureepersaud as Nos. 5 and 7, or 
whatever may remain of either of them, on its •eastern 
instead of its western bank. 

It'would be strange indeed if this conclusion neces- 
sacily resulted from a nfere comparison of the maps, 
since it is opposed to the expressed conviction of the 
Ameen • KaKdoss Moitrot who made the last and most 
scientific of the maps, and to that of the Principal 
Sudder Ameen^ who conducted the local investigation 
and made the map of 1855. Mr. Doyne^ indeed, has 
argued that the conclusion of the High Court may 
have Wen an inference, and would have been a 
legitimate ioferente, from the application of what be 
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treats as the known law of the formation of churs to 
certain new]y>fornied chur land appearing in parts of 
Kalidoss Mitero's map. But the High Court has not 
assigned this as one of the grounds of *its judgment. 
Nor are their Lordships, considering the disturbing 
forces which may exist in a river of so vast a volume' 
and of such irregular action a^ the Brahmapootra^ 
and also the positions of the several portions of chur 
land indicated in the map* by any means satisfied 
that the inference is legitimate, or so certain that it 
ought to outweigh the positive finding of the Ameen. 

Again, the High Court observed that.the Principal 
Sadder Ameen had not, in., their opinion, duly con* 
sidered the landmarks by v/hich in both maps,‘when 
duly compared, the situation of c\urs 5 and 7 may^ 
he satisfactorily identified. The Court has omitted 
to state specifically to what landmarks it refers as 
instances of this omission. The instance most ’pressed 
in argument has been that of the Tamirind trees, 
appearing on the east side of the. River in Gunga- 
persadts map. But the real position of those tree% 
if they still exist, was also the subject of controversy ; 
and af^r investigations on the spot, the Ameen, 
rejected the Respondent'.s theory concerning it. 
There is nothing to show that he was wrong in this. 
It is obviously impossible to* draw tl at conclusion 
from Gungaperxatfs map, which, it is admitted, was 
not made by compass, or according to scale. . ' 

Another point made in the argument, though not 
adverted to in the judgment, is the bearing of the 
village of Kampopoor to the land alleged either 
party to he chur No. 5. It cannot be said th;|t the 
Ameen has neglected to consider this landmark. 
And his explanation of the discrepancy in this respect 
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between his map and that of Gungapersadi vis: that 
* the village, of which the position is very loosely 
indicated, is* erroneously placed out the latter to the 
south iostead.of to the ^ast of the River Jhelyti appears 
to their Lordships to be plausible. 

The Lq^dships, then, are unable to see any satis* 
factory grounds fois the assumption which is the 
foundation of the judgment of the High Codrt. They 
would themselves be very* slow to interfere with the 
judgment^of an Indian Court upon! a question of this 
nature. But they have to deal here with conflicting 
judgments, of which one is founded on a long and care- 
•ful local investigation; a^nd the other, overruling the 
former, is supported by, no reasons that their Lord- 
ships can pronounce to be satisfactory. And their 
Lordships may observe that the consideration which 
make them reluctant to set their judgment against 
that of an Indian Court upon such a question as this-, 
ought to influence in some decree the appellate Court 
in Indioi and to prevent its interference with the result 
of a local inquiry, except upon clearly defined and 
Sufficient grounds. Such grounds th^ appellate Court 
may have thought it had in this case, but it ha/ failed 
'*to express them. Against its judgment their Lord- 
ships have now to weigh the elaborate report of the 
Atneen and the judgment founded upon it. The 
integrity of the Ameen is unquestioned; his careful 
and fa^qrioiis execution of his task is proved by this 
report; he has not blindly adopted the assertions of 
either party; and without going miniAely into details, 
fheir Lordships think It sufficient to say that they see 
no grfAnfd for r<npijgni*ig. the accuracy of his con¬ 
clusion Upon what they conceive to be the broi^d and 
Cardinal issue upon which the determination of this 
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cases in the privy council , 

f 

case depends, viz.: whether the lands which represent 
chufs Nos. 5 and 7 of Gunffapetsad*s map are now 
on the east or still on the West of the main channel 
of the River BrakfHapootra. pn the cantrarjr, they 
believe the conclusion of the Amein to be correct. 
And they are fortiBed in that conviction* by .the 
following considerations < 

It is to be observed that this controversy was by 
no means of recent date. ' The question Was ^not, 
whether the change alleged had been effected* by the 
action of the river between «|8;J5 and 1863. It 
appears by the Respondent's petition and the maps 
that his contention was certainly as early as 1855,' 
and possibly as early as the Moontiffs proceeding, 
that the lands which represented the churs Nos, 5 
and 7 of the compromise were then on the eastern 
side of the main course of the river. That this was 
in fact the case in 1849 is in the highest degree 
improbable. Though it is too clear that the parties 
by a compromise made upon loose data merely shifted 
the ground of contention instead of determining their 
disputes; it is almost inconceivable that they should 
have (fNiwn and executed, as they did, the instruments 
of compromise upon the footing of Gungapersad's 
map, without adverting to so great a change in the 
position of the churs relatively to the main channel 
of the river, if such a change had then taken place. 
The change, then, if it ever really took 'place, must 
have taken place between 1849 and the Moonsiff^s 
proceedings or the year 1855; and in that case it 
might easily have been proved. It would (then have 
been recent and notorious, yet in 1855 the Principal 

Cl 

Suddtr AfHeetfi after local investigation, . decided 
against the Respondent. 
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Again, their Lor^lships upon the evidence see no 
reason to dhubt that the land which the Respondent 
treats as chur No. 5«isinfact the Pookamaret ehnr, 
and an accretion on an estate which never belonged 
to ther Appellant’s family, and now belongs to Govern¬ 
ment,—an estate o^ which the Moonshec chur^ one 

of the landmarks of the Map of 1835, formed part. 
_ • 

Thefe is nothing whicK induces their Lordships to 
believe that any of those whom the Appellant repre¬ 
sents were ever* in* possession of that Yet the 

High Court, without adverting to this point, affirmed 
It to be the chur No. 5 of the compromise, and 
directed that the Respondent should be maintained 
in the possession of it. 

Upon the whole, then, their Lordships have come 
to the conclusion that it is their duty to advise Her 
Majesty to allow this appeal, to reverse the, decree of 
the High Court; to direct that in lieu thereof the 
appeal to that Cqurt from the decree of the E^incipal 
Sudder Ameen be dismissed, and the last-mentioned 
cfecree affirmed with costs. The Appellant must also 
have her costs of this appeal. 
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CONTAI^’KlJ IN 

ACCOUNT 
' " Pamtnersiiip,’ 2. 

ACCllETION. 

Sec “ Alluvion.” 

• 

ACKNOWLEDGMEN I OF 
DEBT. 

The distinction bet»veen the acknow¬ 
ledgment of a debt and a promise 
.to pay, illustrated. [Go/>eektthen 
Goshamee v. Brindabunchunder 
Strear CAoadAry] * ... p. 37 

• ACQUISITIONS. 

Made from the profits of the family- 
estate, form part of the ancestral 
•State. {Umnthnalh Chowdkry v. 
Go^%eenath Chon'dry] ... 542 

* . ACTION 

if. sold to B. certain Log^ of Timber 


E X 

J HE 

M A T I' E U S 

THIS VOI.UME. 


and nincty-hve Logs were deli¬ 
vered to B. in part performance of 
the contract C. brought a suit 
against A. and B.^ claiming the 
Logs under another title Pending 
this suit, C entered into an agree¬ 
ment with A, selling him the Logs 
in the event of his being successful 
in his suit. The judgment of 
the Court qfi P'irst Instance was 
* in Os favour, and tinder such 
judgment D. obtained possession 
of the Logs in suit. This ji< djf. 
ment was, on appeal, reversed. 
B, then brought a suit, in the 
nature of an action of Trover,* 
against C. and D. for the Logs, 
and damages. The Court, with¬ 
out entering into the merits, dis¬ 
missed the suit, on the ground 
that it was not maintainable, as 
the same relief could have sheen 
obtained uD<)jcr the provi^iions of 
section 2 of Act, No. XXIII. of 
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|86i :—Held, by the judicial 
Committee, reversing such judg 
ment, that there had been a mis¬ 
carriage, aa that section did not 
apply, the suit by against C. 
. and Zl„ being to recover damges 
for a tort alleged to have been 
committed by C*. and />., and that 
the latter was not a party to the 
original suit, or bound by the 
judgment in that suit. [A^a 
Syid Aidaol l/ossaiu v. Lenaint'' 

69 

ADMISSION OF DEMAND. 

Ste “ Limitation of Suits,” 1. 
c 

ADOPTION. 

Obserrations upon the presumption 
of adoption, arising from the re¬ 
ligious duty of a childless Hindoo 
to adopt a son, and of the circum¬ 
stances which rebut such pre¬ 
sumption. 

Held, that an alleged adoption by 
an Uncle of his Nephew, who at 
the time of such adoption was 
his Brother’s only son, was not, 
<as a fact, proved to have taken 
.place. 

^cmd/c:-^uch adoption, if made, 
was invalid by Hindoo Law. 

The effect by the Hindoo Law of an 
adoption Dwyamushyayna (Son of 
two Fathers) it not to extinguish 
the adopted son of his lineage to 
his natural Father, or to bar him 
of liis right of inheritance to his 
Father's estate. [Nilmadkui Doss 

V, JBiskum^sr JDvss] •ee nee 85 


advancement. 

There is no presumption of an ad> 
vanrcinont, by the name of a son 
being used as Purchaser in a 
B*natne 0 transaction, other than 
the case of u stranger being used. 
IM/fuivte Sayvud Ihhu/r Alt V-. 
Atu^umot Behte Uttaf JpittimdJ 

23 » 

I 

I 

AGUEEMEN P FOR PARTI¬ 
TION. 

Sff “ COMPUOMISE.” 

PaHUTION,” 1, 2.. 

ALLUVION. 

By section 2 of Bgn. Reg. XI. of 
l8aS.it is provided that, “ when¬ 
ever any clear or definite usage 
of SAtiust pyttw/ (separation and 
accretion oi lands by alluvionV, 
respecting the disjunction anil 
jnnotion of land, by the encroach, 
ment or recess of a River may 
have been . immemorially estab¬ 
lished, for determining the rights 
of the proprietors of two or mora- 
ccMitiguous estates, divided by a 
River (such as that the main chan¬ 
nel of the Hirer dividing the estate 
shall be ^tbe constant boundary 
between them, whatever changes 
may take place in the course of 
the River, by encroachment on 
one side, and accession on the 
other), the usage so established 
shall govern the decision of all 
claims and disputes relative ta 
alluvial land, between the parties 
whose estates may be liable to 
such usage." 

Held, that, according to the true 
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cohstlrucHon of that section, the 
mus is pn the party who relies 
on that section as his title to 
' alluvial land by accretion, to 
prove a load usage and custom. 
[/fa* Manick Chuud v Mad- 
horapi\ ••• ••• 1 

Land forming part of a moutah 
on the banks of the* Ganges^ by 
reason of continual encroach* 
ments of that River becanie j^ub* 
merged, the surface soil being 
Wholly trashed away. After re* 
cession and re-edcroichment by 
the River, the waters ultimately 
subsided anS left the land re- 
• formed on its original site. • Held, 
applying the principles of English 
law, and foltowlngil/»M»ma/ Imam 
Bandi v. Hurgovtnd Ghou (4 
Moore’s Ind. App. Cases, 403), 
that the land wsished away and 
afterwards re*formed on the old 
ascerta'ned site, W'Sh not land 
gained by increment, within the 
meaning of section 4 of Ben. Keg. 
XI. *of *885. [Lopet %*. Muddun 
Mohun Thakoor\ . 467 

ANCESTRAL ESTATE. 

' Partition of. 

S** ** Partition,” \ * 

” HiNboo Law,” 9. 

• • • 

APPEAL. 

f. On question of fact onlj^ 

St* “Practice”’ 2. 5. 

• • 

'•QuESTidN or Faci - " 

3. Whether, in estimating the ap- 
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pealabic value, Costs of suit can be 
added• 

See " Practice,” j. • 

3. No appeal lies from an Order of 
the High Court under sec. sd, cl. 
2, of Ben. Reg, V. of 1831, dis¬ 
missing a *llf*ox 5 i^ from office. 

S** “ Practice,” 6. • 

4 Under Bombay Charter, leave to 
appeal to the Queen in Council 
should first be applied for to the 
High Court. 

See “ Practice,” 8. 

5. Special appeal admitted from an 
Order removing an Infant from 
the CDS'ody of the Mother. 

See “ Practice,’* 9. 

6. An appeal by the Guardian ok 
an adopted Son, withdrawn by 
the Son, oncoming of age. 

APPEALABLE VALUE. 

See “PRACTICR," 3, 8, 9. 

ASSESSMENT. 

See “Ena.M.'* 

• 

, av^ard. 

By Government Surveyors, in dis¬ 
puted boundaries. 

See “ Boundaries,” 2, 

BASTARD, 

See “ Hindoo Law,” 3, 

“ Will.” 

BENAMEE. 

I. In a mortgage Deed the Mo^- 
gagee was described as one 
M y B., othVwise B A.,* the 
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Wife of Jl//' and it recited, that the 
consideration-money was advanced 
bj her. M. B. was not the 
Wife of M,t but his Concubine. 
In the absence of satisfactory proof 
that the money advanced was 
M, J. B.'s separate prcfperty, and 
upon evidence that the considera- 
*'tion-money was really advanced 
by M. Held (affirming the de¬ 
crees of the Courts in India), 
that the preponderance of the 
evidence was in favour of M. 
being the person who advanced 
the.money, and that the transac¬ 
tion was to be considered as 
Benamee \ or in trust for M. as 
Mortgagee [Bhowan Doss v. 
Sheikh Mahomed Hossein^ 346 
b. Claim by Father against the exe • 
cution Creditors of his Son, on 
the ground that his Son held the 
estate Benamee for him, dis¬ 
missed. 

The Courts look with jealousy on 
Benamee transactions, and require 
from One claiming under such 
title, strict proof, and he can 
only recover oifj.the strength of 
the case he asserts. [f^avab 
Azimut AH Khan v. Hurdwaree 
... ■ ■ ... -• 3^5 

3! Construction of Act No. I of 
1845, sees. 20 8c 31 :—Held, not 
to raise a presumption of law 
against a Benamee purchase by a 
Hindoo Widow m trust for her 
Husband. 

A Hihhanamah (Deed of gift) by a 
Hindoo Widow (a Purdah woman) 
V>f real estate, purchased by her 
out of her Stridi^uH, of which she 
had a di'sposmg power, when in 


a state of ill-health and shortly 
before her death, in fabopr of her 
brothers, in their l^ives* names, 
to the exclusion of her Husband's 
adopted „ Son ; in • circumstances 
raising suspicion of fraud, and in 
the absence of satisfactory .proof 
that she knew the nature of 
the Deed,^' pronounced against. 
[Geresh Chunder Lahoret v. itus- 
suifiai, Bhuggobutty Dehia\ ,419 

BKN.^RES. ' 

» 

School of Law. 

See “ Hindoo Law,', 2, $ 

BENGAL regulations 
« 

1. Construction of sec. 3 Reg. Xl. 
of 1835, in respect of local usage 
regarding accretion of land by 
alluvion. \^Itae Munich Chund v« 
MadhoTa*n\ ••• ••• eaa 1 

3 . According to the construction of 
the words *' clear and positive 
proof” Cbnt^ined in the excep. 
tion in cl. 14 of Reg. III. of 
1793 it is sufficient for the Plain¬ 
tiff to show that he asserted his 
ciaim within twelve years from 
the filing the plaint, and that che 
Defendant had admitted the de-> 
mand to be right. \Gopeekishen 
Goshamee v. Brindabunchunder 
St rear Chowdkryl 7 .. • •• 37 

3. Effect of Ben. Keg. Vlll. of 1819, 
sec. ii^ in respect of Putney 
tenures.^ Held, 'that a sale or 
transfer of Putnte teniire by a 
Putneedar is not binding, unless 
made in strict conformity* with 
I the pToristORS of that K^giiiStiocf. 
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[Waisdn r. The Collector of ZilUh 

... ••• ...tor* ; 

4. Reu. XI. of,i82j is repealed by ! 

Act. No. XU. of TS4C. ^Khahth \ 

Assnnooltak Obhov £h under \ 

/?<}>'] ... ••• 3*7 j 


Dulto. V. Ckunder Coomar Hundul^ 

i8x 

BYK-Bir.-WUFFA. * 

Sec * MoKKtAtiK.” 

C.ASTE. 


'BOMBAY cn VRTRR. I 

> I 

Secs. 39 & JO. construction of. I 

as to allowing appeal under 1 
lapp&lable value. • * j 

Sen '* PR.vcTirR,” 8. ' 

• • 

BOTTVD ARIFS. ; 

•I, In a questio*n of honndarv fhe ' 
•ludicial Oommitteo. the Coutt of ' 
last 'resort, IS e.stremelv relactant i 
to reverse the judgment of an 
Indian Tourt, and will* not do so, ; 
unless they are, noon the farts i 
and evidence, satisfied that the 
decision of the Goiirt below was 


See “ HlNrkui L.\w," 3. 

CM AKER AN. 

See “ Trmtrb,” 2, 

CHARITABLE FOUNDATION, 
For Brahnlins in Enam^ held in 
sevei airy. 

See “Fnam.’* 

1 

CHILDREN. 

Devise to, as a cl.tss. KfTect of, as 
respects illegitimate children.* 
[^liarlow V. Orde] ..» *77 

J-r£r‘‘\Vlu..” 


clearly wrong. 

There is a strong presumption 
Against .a Plaintiff ^'ho seeks to 
, set aside an Award made by Go- 
*s'ernmcnt Officers on a revenue 
survey, after full local inquiry, for 
‘ the purpose of obtaii ing a recti¬ 
fication ot ihe boundaries between 
twd estates, an-i the onus, or prool 
that the Award was wrojjg lies 
on the party impcaching it. 
\^Rtijiih teeliinnnd Singh v. Rajah 
Afohetider'na/ain ... ••• 57 

2 In a question relating to boim- 
d'lries of land, the Judicial 
Committee, on a review of the 
evidence^ reversed the ooncui 1 eut 
decrees*of the Court ol First In¬ 
stance and the Sudder f*ourt, but 
without * costs* {Ram Chunder 


CHUR. 

See “ Ai.M'VIon.” 

“Question or Fact.’* 

CIVIL PROCEDTTRE COhE. 

• 

A syit brought in* the year 1856, to 
set aside an auction sale ot a 
Putnee Talook for arrears of rent, 
under Ben. Reg. VHI of i8i9» 
was dismissed lor want of evi¬ 
dence on I he part of the Plain- 
tiff.s, vviih a reservation by the 
Court, that the Order made was 
not to ue a bar to the PiaintifT, 
or any other person who might 
substantiate their rights, from 
proceeding to recover. Ou % 
fresh suit by the same parties for 
the same matter, •held, that sJch 

XII 1—81 
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rcservatidil was of no effect, as 1 
under the Civil Proccd'ire Code, 1 
, sec. 2 of Act, No. VITI ol 1859,1 
the former suit waa a b.ir, and a \ 
pJoa of res judicata allowed. 

There is no power in the r.onrts in 
India, similar to tiiat cx-rrised 
by Courts of Equity or (J *mmon 
Law in England, to dismiss a 
suit with liberty for the Plaintiff 
to bring a fresh suit for the same 
matter, or to enter n non-suit. 
Such power of the Indian Courts 
is limited to questions of form, 
as -in the case (i) of misj'iinder 
of parties, or cl the matters in 
suit, (a) where a material docu* j 
raenl has been rejected for not 
having a proper stamp, and (3) 
if there has been an improper 
valuation of the subject-matter 
ef the suit; but not to a casr- 
where the issue has been joinoii, 
and the Plaintiff fails to produce 
the evidence he is bonnd to eive 
to support the issue. [Watson 
V. The Collector of Zillah Pai- 
shahye"^ ••• ••• 160 

K 

See “ Tssues.” „ 

COMPETENi:Y OE APPE.VL. 

It is too late to object at the hearing. 
[Nilmadhub Doss v. Ulshmnher 
Doss\ • aaa ••• •«« -8s 

COMPROMISE. 

A registered Joint Stock Company 
• in Bombay, W'ith limited liability, 
being in the course of voluntarily 
winding up under the Act of the 


Indian Legislature, No. XiX„ 
1857, sect. 69, and the Official 
Lujuidators having entered into 
an arranifement for compromise 
With class of (ioiUributui'ies, in 
di-tchiirge of tlieir liabilities, for 
a specific sum, the “IndiqnCom- , 
panics .Act.” No. X. of i86r., was 
passed. '3y suctions 173 and 174 
of that Act. power is given to the 
High (’ourt at Biunbav. tosanc¬ 
tion compromises and arrang*?- 
ments. Tlie Liquidators applied 
to the High Court, under the 
aforesaid Acts, to ratify the com¬ 
promise above entered into, which 
the Court accordingly sanctioned 
and ordered. On appeal, held 
Eirat,;that under the I73rdi and 
174111 sec'ioiis of the Act, ^o. X. 
of 1866, the power of the Liqui¬ 
dators , extended to making a 
gu.iural compromise (if claims 
upuii Contributories a. .i class, 
ab.indoning an equal py >;\irtion 
in each case,* notwithsfandin.,' the 
difference of position between 
the Contributories, or incjuiring 
closely in o the ine.ins of each 
individual Contributory; and, 

'econdlv, that upon the evidence, 
and the judicial knowledge of the 
cxisttng state of affairs at Bom- 
bar, the Court had e:tercised a 
just discretion in the investiga¬ 
tion, and the Order of the Court 
sanctioning the compromise 
affitmed. [The Bank of f/industan, 
China, and fapan v. The Eastern 
Financial A ssoctatioti] ... 15 

, 2. Disputes having arisen respecting 
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the validity of the maTlig;o of! 
/ 4 „ a. Hindoo, either without caste ! 
or of the Soodm class; the two | 
Sons of A, eacfi .cKouuug *10 be 
le^^itimate, the one the 

^ther as illfjritin nte. t'l :i\oid 
. litigation, they entered, uilh the 
• surviving Widow of A,, into a 
family arrangcincnt and ..oiiipro- 1 

■ mise t 4 the efr'’''t, that ilio S%n» * 
were to be equalb- f-nlitled in ■ 
moieties of /l.’s vsuu, juovision , 
being made for main euaiice to 

, the Widow, but the division was j 
wot to take effect until the 
youngest Son was of .aije. lKo ' 
actual partition look place, SnA . 
the youngest Son t rc-decMS 'd his 

■ Brother, who died in |in'‘ses«ion. 

Both Sons left widows, but no j 
male issue. Held, that the com¬ 
promise was binding on the Sons 
and the Widows claiming under 
them. [Srf Gny\f^athi Kadhtka 
Putta Maha Devi Gtfru v. Sri 
G^aptilhi Ntlamani Paltu Maha 
Devi Garu^ ... ... ... 497 

CONCURRENT JUDGMENTS. 

’ By Courts below, on question^ of 
fact: rule not to disturb. \Go- 
shain Tata Pam v. Rajah Rid- 

munee 77 

2. Where the Courts in India have 
never dealt with real questions 
raised by the issues, and have 
drawn wrong inferences from the 
evidence; allc Court of ultimate 
appeal w^ll disregard the concur 
rent judgments and decide the 
case upon the evidence contained 


627 

in the record. [J/du/i/u Sayyud 
Vzhur Ah V. Muiuimat Bthte UltoT 
pattma'] * 3 ? 

CONSIDERATION. 

See" Mokiii.vGE/’ 3. 

CON.snO’tTION. 

1. Of Acts, No. XIX. of 1859, sec. 
6a, and No. X. of 1866, secs. 173, 
174. 

/ 

“Compromise.'* 

2. Act, No. XXIII. of 1861, sec. a. 

See “ Action.” 

3. Act, No. VIIl. of 1859,laec. 30. 

See “ Evidence.” 

4. Act, No. I. of 1845, secs, ao, ai. 

See '* Bknamee," 3. 

5. .Act, No. Vlll.of 1859, 

140,354. 

See “ Issues.*' 

6 Construction of the Act of Limi¬ 
tation of suits. No ^IV. of 1859' 
sec. 20. • 

See “ Li.mi TATioN of Suits/’ 2. 

CONTRIBUTORIES 
As a c ass. 

See *' C0MPR0.MISE,” I. 

CQNTKACT, 

See “ Action/’ 

“ Partnership,” i. 

COPARCKNBRY. ' 

See “Hindoo Law,” 6. 
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,, COSTS. 

Whether, in estimnting the 
appealable value, Rs. lo.nfio, costs 
of suit can be added to (he 
principal 'and interest decreed. 
Quart f [I'filmiidhub Duss v. 

Bi^humbtr Doss\ . 85 

j. Where there had been gieat and 
unexplained delay, after special 
leave to appeal had been granted, 
in bringing the appeal to a hear¬ 
ing, the Judicial Committee, in 
reversing the decree, refused the 
successful Appellant his costs. 
[Pattahhiramier y. Vencatarow 
Naicken\ ... ... ... 

3. Costs incurred by a Hindoo 
Widow as Gunrdi.ui of her Hus¬ 
band’s adopted >on, in an appeal 
which was withdrawn when the 
adopted Son came of age, directed 
to be recouped from the adopted 
Son’s estate. \^Ranee Ristoof^ria 
Putmadaye y. Nund Dhuh\ boz 

CUSTODY OF INFANT. 
Liberty given* for access to infant 
by Mother pending 'appeal. 
[/« n Sbinntr'] . 53 2 

CUSTOM. 

Descent to a single heir. 

Sm “ 1nhekit.\nce," 3. 

LOCAL U 4 \OE 

At to Accretion. 

Stt “Alluvion," i, 

. DEBT, 

Acknowledgment of. 

Atfr'‘L imitation or suits/' i. 


DECENNIAL SETTLEMENT. 

" Knhanckmlnt of rent.” 

« ^ 

DECISIONS OVER/RUL’fiD. &c.* 

1. 'I'lie case of Ex-parte Totty (39 . 
L. J Ch, N. S., 703) distin- 

•gtv'shed \J‘he Hank of ^flindu- , 
stan^ China, and Japan v. 754 / 
Eastern Financial A^soctati^m^ 15 

2. I lie clksc of KaUtma Natchier v. 

The Rajah oj Shiraj^unj^a (9, 

• 

Moore’s Ind App. Cases, 5319) 
distinguished and commented on 
[ifajah Sutanent Venkata Gopala 
Natisimha Row, Htihadoor'\ 113 

3. The principles in respect to Be- 

namee transactions laid down in 
the case of ilopeekrtst Gosatn v. 
Gun^ape*saud Gosatn (6 Moore’s 
Ind. App. Cases, 5^) held to apply 
to Mahomedaiis. \ Mouli'te Say, 
yud Uzktfr All V. Mu^sumat Bebee 
Ultaf Fattma . 233 

4. 'I'he case of Katama Natchier v. 

The Rajah of Skivaj^unga (9 
Moore's Ind. App. Cases, 539) 
observed upon and distinguishet]. 
[Siref Rajah YanumuhV Veuha- 
ftifnah V. Stree Rajah Yanuntuia 
Boochia Vankandora^ ...’ 333 

5. The overruling of the case of 

Sibhoo StH^'h V i^rfhA Sinjfh (lo 
5 D A., N. W P., p. 4*S>. by 
the Sudder Court of the North- 
Western Provinces, tconfirmed. 
iBkyah Ram Sit^h v. Bhyah 
Ugur Singh'^ ••• •«« 37 i 

6 . The case of Bhugoo Rie v. Azins 
Alee Khan (i6 Sud. Dew., De§^ 
1958, p. S4), observed upon «att 
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questioned \F0rbes v. Meet 
homed Tuqu9i'\ . 43 ^ 

7. The case of Katteemonte Dassee 

V. Ranee ^onmohtneA Dahee (3 
Ben.Vf. R. 51, 26th May, 1803) 
observe^ on and dissented from. 
[Lopez V. Mkddun Mohtin Tha~ 
hoof^ ••• ^ ... ••• 4^7 

8. The case of Baboo Rewun Per- 

dkad V. Jfankee (ii 

Moore's Ind. App. C.ises, 26) 
observed on. [Musutmat Mitna 
y. Syud Fuzl Rub] ... 573 

’ DELAY 

Irf prosecuting Appeal. ^ 

See “ Costs/ 2 . 

DESCENT 

To single heir. 

Set “ Inhlkitam E," 3. 


EN.\M. 

Suit bv a (o-shaier in the income • 
of a charitable foundation for- 
Brahmins, in Fnam, held in. seve¬ 
ralty, to recover fiom the (lovvrn- 
incn: Cidlertor the amount of 
quit rent charged by him in ex¬ 
cess of a Fennancnt PoUak *00 
his shares. Held, that the dc- 
lault of his co-sharers in payment 
of their quit-rents, did not autho¬ 
rize the Collector in re-assessing 
the Plainiifl's shares at an in¬ 
creased rent. 

Held, further, that the Court had 
juii>dicpon to entertain the suit, 
as J/a<A Keg. IV. of 1831, applies 
only to suits brouglit to try the 
validity ol giants emanating fu^m, 
or contirmed, or affected by, the 
direct act of the (iovernor in 
Council. [Brett LUaiya] ibii 


DIVISION. 

0 

See "pARTnioN." 
DOMICILE 

Will of a Testator'domiciled in the 
North-Western Provinces of /«- 
dia^ of no asceiiaincB religion. 
[Barlow v, Orde] . 277 

• • • 

DWYAMUSHYAY.SA. /. 

See “ Adoption, ” 

EAST INDIAN, 

VTilI of. 

SeA V Will." 


ENDOWMENT. 

See “ KELir.ioi’.s K.ndowmesi.’’ 

knhanoiCment of rent. 

• 

A suit by a Zemindar against a 
I'en int to enhanv e rent, proceeds 
on the presumption that the* Ze¬ 
mindar, holding under the Perpe¬ 
tual Sf'ttlement, has a right, from 
time to time, to raise the rent of 
all the rent-paying lands vtfithin 
his zemtndary, according to the 
current ra e, and that presump¬ 
tion prevails i^iless, first, the 
Zemindar is precluded frodl the 
exercise of that right by*, a con. 
tract binding on him; or, sc- 
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condly^if th.' lands for w'hirh the 
r rent^ is sought to be enhanced 
can be brought within on'* of tlu 
exception recognized l>\’ Jii'ti. 
Reg. Vtll. 1793 It IS :ils(i 
'to be picsunifd, tl«rit ih'- D'-lcn- 
dant i)as some valid lonme or 
ri^ht of rjcciijiancy of l!u- lands. 
Lands Indd at a fixed uniform rent 
anterior to the Decennial Settle¬ 
ment, on failure of evidence of 
payment of a nuctuatin^ rent bv 
the Z^tnindaf, on whom the omta 
prohafudi lies, held to he a depen¬ 
dent Tttlook, within the meaning 
of the SI St section of lien Reg. 
VIII. of 1701. 

It is unnecessary, in order to bring 

VL^Talook within tlu; scope of the 

51st section of that Regulation, 

that it should he regi*5t an d .'if the 

time of the Decennial Settle- 
« 

inent. It is sufficient to show 
that the tenure existed, and was 
capable of being registeied at the 
time of that Settlement. [H.nna- 
soirndfry Dassyah v. 

' Chowdhritin'\ ... ... 24^ 

Se€ “PuTNKE Tenure.’’ 

‘ EQUITY OF REDKMr ITON’. 

t 

See “ Mortgage," 

« 

ESTOPPEL. 

In a suit, two of the Defendants in 
t}ieir answer made vt statement in 
respect trf an alleged uivirtgage 
transaction with the object oi 
defeating the Plaintiff's claim, | 
which, was false. foreclosure | 
suit was iftcrwards brought bv 


one of those Defendants against 
the other, founded on such al¬ 
leged mortgage. Held, that it 
was compeu-iu to the Defendant 
to plead rliat the statement in the- 
]oint answvi m the foimer s^iiit 
was and inlended as'a fraud 
on a ihiid p.ity, and that the 
admission in ilie answer did not 
amount to an estoppel as between 
the fiarties to the second suit. 
\_Ratn Surnn Stngh v. Mv'isamut 
Pran iVar>] ...„ 551 

.Sec “ Mortgage,” 3. 

EVIDENCE- 

1. The Judicial Committee will not 

di'te-mme .m appeal against a 
decn*c upon the meic fact that 
some evidence has been impro- 
petK' admitted bv tMe Cdutt: be¬ 
low. It IS the rule of this Tn- 
bunal to do substantial justice 
between the parties, and to see if 
there is sufficient evidence on the 
whole record to justify the con¬ 
clusion to which the Court below 
has arrived. ’ ' 

.\ccording to the true construction of 
section 519 of Act No. VIII, of 
1S59, it is not fatal to the admis¬ 
sion of documentary evidence, 
that it is brought in subsequent 
to the filing of the ^j^laint, if it 
appears to have been received' 
with the s.'vnctioii qf the Goaret. 
[Gosh tin ToU Ram v. Rajah Rick~ 
muner Hull'ih . ... 77 

2. Where evidence of a doubtful 
admissibility has, under the loose 
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. practice of the native Courts, 
been received, the Judicvtl Com- 
mittee, as tl!e Court of last resort.- 
will deal w^th the case, as it ap¬ 
pears to them substantial justice 
requires, and will not allow any 
mpfe technical object on to jwc- 
vail as to its admis‘^bility. [/?-;- 
hoo Bodhnarain Stngh v. Eahoo 
Omrao ' 5ig 

CIVIL Pmocedi'RF. Cook/’ 

EXECUTION TlfEUlTOR, 

Sec “ Henamee,!’ 2. 

II 

“ Limitation <;e sriTs.’*, 2. 


FAMILV ARR.‘\N( JEMKNT. 

See ■* ('OMI’ROMISK,'' 2 

FIXDD RENT. 

I. Where I nds arc held at a fixed 
rent, anterior to the Decentiial Set. 
tlemeni, the onu% ptob.indi is on 
the Zemindar to prove that the 
lands were heKI at a fluctuatini; 
rent. [ Dwi-iya v 

Rttdhtka Chowdhratn^ .. 2.tS 
a. Suit or possession of lands 
against the os TalooKihr, 

and certain holders of (,r 

rent.s, ar'sin^ otir of lands pirt of 
a Tahok s^dd bv them to tne 
•Pl.iintiff,, without The consent of 
the Tulookdf!^ as b'^nn^ h' Id bv 
his Vendors at a fixed invariable 
rent?*~In the absence of pioof <}f 

ihebeinj^ held at ;■ fixer] 
invariable rent, the suit 'vas uis- 
* missed, without piepdi^e to the 


I I laintill bi inging a Ircsh suit 10 
establish his Vendors, litIC| 

' holdin«T bv mouroa^ee or hcreditarv 

I title, and of their power to trftnsler 
without the Ti/ooi-d.ir's wssetit, • 
IHfii/iaranee S/i!f’rs<:fliirre Debin v. * 
Mothooranath A(karje>\ ... 270 

I • 

I POKECLO^UUE. 

I See “ MoK'iuvgf '* 2. 

I 

; FORKKITURE. 

See “ PaRI^TION," 3. 

■ FRAUDULENT(ONVEVANCE. 

\ 

S«rir “ HkNAM llK,” 2. 

; FURZF.E. 

I 

See " Maiiomi |ia.\ l.AW." 

URKAT-frK- FA f'-CREAT. 

GRANDSt )N. 

See " Hi.NOfjo IjaW, ’ 5. 

nnuiAftNAMAH. 

" lIlNDOi, r,AW,” 4. 

HI.VrXK) 

T An adoj t:ot! by an Dncle ol his 
N'e[>iiew, who was at th'* time his 
r»rf>thci's only Son, in invalid by 
Hirnloo Law. \Nthiindhub Dossi y, 
litshuinher J . ... 8s 

2. Hy the Hindoo Law, tn agree- 
men» for paitition of joint estate 
without ..ctiial division is f^ood 
and is enfoicibfc* I he distinction 
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between the Bengal and Benares 

Schools a.s to the right of cliildren 

to^ claim partition of the family 

estate in the lifetime of their 
« 

Father discussed. \^Rapih Suraneni 
, Venkaia Gopala A'ahistmAa How, 
Bahadoor v. Rajah Suranent Lak- 
*skma Row] ... ... 113 

3. lUcgitimate children of the Soo- 
dta caste, in deiault ot legitimate 
children, inherit their putative 
Falhe.-'s 'estate. Such children 
aie entitled to maintenance out 
of the. estate, it ilieie are legiti¬ 
mate heiis. 

Hy Hindoo Law a marriage between 
Soodeas, whtre the Husband is 
ol a superior caste to that of his 
♦Wife is valid. 

Held, that a nianiage with the 
Daughter of a Bustard was good 
by Hindoo Law. [Inderun Va/un- 
fypooly Taver v. Raniai>watny Pan- 
iha Talaver] ... ••• ^ 4 ^ 

4. The power of a llindoo Widow 
to charge or alienate her Hus¬ 
band’s estate, is pnin.nrily con¬ 
fined to two ^special objects; 
cither for religious duties .,or 
chardable donations. I'o entitle 
her to charge or alienate a portion 
of her Husband's estate to save 
tha remainder from sale, there 
must be such a legal necessity as 
would be lequ^s'ue to preserve the- 
‘remainder of the estate for the 
next heir, and the onus of proving 
such necessity lies on a Mortga- 

^gee or Purchaser. 

Held, upon the constiaction of a 
H'lbhahKanuth, *OY tcsiamentarv 


deed gift, by a Husband irt 
favour of his two Wives, that they 
were mere Trustees for manage-. 
ment of the estate, and had no 
power td interrupt the succession 
in law to their Husband’s estate, 
and a sale by them of payt of such 
estate, on the ground that it ‘was 
necessary for the liquidation of 
his personal debts, to save the 
other< part of the estate, tni the 
absence of evidence of imperative 
nece.ssity, set aside. A''’presump-i 
tive heir Hus a title to sue, to set 
aside such u s^le. [Raj Lukhee 
Dabea v. Gokool Chunder Chow~ 
dhey ^ ... ... ... ... dO^ 

5. According to the Mitaeshara and 
the authorities of the Benares 
school of law as received in the 
Nonli-West Provinces, Grandsons 
in the fourth and fifth removes 
are Sa/andas and heirs to their 
common ancestors. 

The question ^of prelercnce in suc¬ 
cession is distinct from exclusion, 
as the preference is founded by 
the Hindoo Law on the superior 
efficacy of funeral oblations. 

So held: where parties claimed 
under a Deed of gift and a sale 
from Hindoo Widow (who was 
entitled to a life estate only by the 
Benares sciiool of law), on the 
ground that Great-grea^^-great- 
gnindsons were excluded from the 
inheritance, being too remote to 
succeed as heirs to the estate of 

•f 

their common ancestor, 
the Hindoo l.,aw contains itself 
the principles of its ow'n Vi^rposi;; 
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'^ioa. The Digest subordinates, 
in more than one place, the 
language ofithe T#*xt to custom 
and approved usage, but nothing 
from anv foreign soured should 
be introduced into it, nor should 
the v^ouri^ interpret thp Texts by 
’ app‘lication to the language of 
strained analogies. \^h\ah Ram 
Singh V. Bhyah Ugur Singh^ 373 
6. According 'to Hindoo' Lav. in a 
■ joint family, the ancestral estate, 
in the absence of a family custom, 
or riifht of prerfiogtiiUure, de¬ 
scends in coparc^ary. 

■•Acquisitions mide from the profits 
•of the family estate, form part of 
the‘ancestral estate. UmrUhnath 
Cho^dhty V. Gouretfiath Chow* 
dhry^ . *• ••• 543 

IDOL. 

Lands dedicated for religious ser¬ 
vices of. 

See “ Religious Endowment." 

• 

, ILLEGITIMATE CHILT)REN. 

S*e “Hindoo Law/’ 3. 

“ Will.'* 

INCREMENT. . 

e 

AlXUVION." ^ 

“ Hindoo Law/' 6. 

^LNHJiKlTANCE. 

1. Illegitimate children ol the Soodrd 
caste, in default of legitimate chil¬ 
dren, jnherii their puUtive Father's 
estate. Itnderun Valungypoolf 
Tuner w* Ramasammy Fandiu Ta* 
luner'}f . 


3. A presumptive heir has a titlp to 
sue, to set aside a sale by a Hin¬ 
doo Widow. [Raj Lukhee Da^eu 
V. Gokool Chunder Chawdhry] *09 

3. A Alansubdttry Talook was held 
by a joint Hindoo family under a 
grant from the Zemindar, by 
the custom of the family the Ta*, 
look was impart ble and descend¬ 
ible to a single heir. One of the 
members of the family took forcible 
possession of the Talooh, and re* 
fused to pay the Zemindar^s re¬ 
venue. He was •ousted out of 
possession by the Zemindar by the 
aid of A, another member of the 
family, whom the Zeminaar re¬ 
cognised and put in possession, 
and afterwards en'ered into an ^ 
agreement with him to pay the 
revenue. There was no division 
of the family. 

hteld, that no forfeiture took place, 
or new title accrued, so as to con¬ 
stitute a separate acquired estate 
in A [Stree Rajah Yanumula 
Venkayamah v. Strei Rajah Yanu 
mula Boochia Yanhondora]... 333 . 

4. I'be question preference in 
su&ession is distinct from ex¬ 
clusion, as the preference is found¬ 
ed by the Hindoo Law -on the^ 
Superior efficacy of funeral obla¬ 
tions, So held, wliete parties 
claimed tinder a Deed of gift and 
sale from a Hindoo Widow (who 
IS entitled to a life estate only by* 
tho Bumuru school of law), on the 
ground that (keat-grsal great* 
grandsons weie excluded hotn the^ 
inbetiunce, being too reoaoie jaa 
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Iieirs to the estate of the common 
urfresfoi. \Bhyah Ram Stn/rh \ 
lifiyah Vgur Sing-h] ... 373 

IVaANirY. 

£fe " LrKAr v.” 

• INTERESr. 

When a Creditor sties for his prin¬ 
cipal and interest, the latter being 
equal or more than equal at the 
time of the commencement of the 
suit to the amount of the prin¬ 
cipal* he is “not ticbarred from 
charging subsequent interest for 
period during whii h he is kept 
out of his money bv his Debtor’s 
resi.stance to the demand. {Nawab 

* Azimat Alt Khan v. 7oxi\ihtr .S'/w^J 

4O4 

ISSUES. 

Although it is the duty of titc Judge 
nf the Court of First Instance to 
settle and record the issues, as 
piu\idcd by syes. 139 and 140 of 
the Civil Code of Procedure Act, 
No. Vlll. of 1859. yet there is no 
positive provisions in that 'Act 
which makes the omission by the 
^ Judge to settle issues fatal to the 
tiinl of the suit- 

No issues were settled or recorded 
by the Piincipal Sttdder Am^an, 
and no objections taken on, that 
‘ ground by either party, and after 
hearing evidence a decree was 
made. On appt:al to the High 
court, an objection was made on 
the ground of the omission of is¬ 
sues* but the Court being satisfied 


with the evidence, decided the 
appeal on the merits. 

'Held, by the Judicial Committee, 
that the High Court acted rightly, ’ 
as it hi;d a discrerion to remand 
the case under sec. 354 of the Act* 
No. VjII of 1859, and as there 
had been no failure of* justice in 
consequenirs of the omission to 
settle and record the issues* they 

refused to remand- the case for 
» , • 
settlement of the issues and a re¬ 
trial. [^Mussurnat Miinc r. Syztd 
Knzl '••* ••• 573 

JOINT HINDOO FAMILY. 

The onus prohandi lies on a Plaintiff, 
a member of the Hindoo faniilv, 
claiming ar e.state as self-ac¬ 
quired, ns the presumption of 
Hindoo I.a^^ is in favour of the 
family lemaining joint. [ 5 //i>r 
Rajah Yanutnula Venhavamah v. 
atiee Rajah Yanumuln Boochia 
lynhondora'} ^ . 533 

See *' Hindoo Law,” 2, 6. 

'• Partition.” 

JOINT STOCK COMPANY. 

►S'rr “Co.MPROMiSE,” i. 

. 

JURISDICTION. 

i 

i. The Court has jurisdiction to en- 
^ tertain a suit by a co-sharer in a 
* charitable foundation against the 
\ Government Collector, to recover 
J excess of quit-rent imppsed by 
him in consequence of default of a 
co-sharer.' IBratt v. Ellaiyaj- 104 
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t. A petition of review was heard in 
1865, before'four of the Judges of 
the Sudder jCourt at who 

were equally divided in opinion, 
and though under the 7th sec. of 

. iisn^ VI. of 1^31, power 

is given in such circumstances 
to refer the suit for the opinion 
of^ one or.more of tlic Judges 
of the High tiourt at ditlcutLi^ 
no sucha reference appeared to 
have been made. (Uj^der the pio- 
visions of the Statute, 34th and 
25th Viet, ck the Clown, by 

. Letters Patent, dated the, i7ih 
of •March, 1866, abolished the 
Suddar Court at Agra, and erected 
instead a High C^urt for the 
North-Western Provinces. In 
August, 1866, the Chief Justice 
of the High Court for the .Noitli- 
Western Provinces heard the pe¬ 
tition of review and made a dcciee. 
Held, that the Chief Justice had, 
by the 37th sec. of the Letters 
Patent, jurisdiction. [Mussuuiat 
Oodey Koorrur v. Uussumat Liidoi^ \ 

58s 

• See " Practice," 6. 

LEAVE TO \PPE.\l. 

Sei “. Practice.’' 4i 6, 8, 9. 

LIMITATION OF SUI I S. 

I. A^advanced money to 3 .^ in the 
yean and 1843, the repay¬ 
ment of which was secured by 
Bott^s. A, died, leaving two 
50ns, C. and D.f succeeded 


• • * 
to his estate in equal moieties. 

In 1843, 3 . required a turi|ier 
loan, when an adjustment of the 
amount due on his Bonds to A. 
was iniide and the balance duo 
ascertained. C. and /) , .l.'s Sons 
and representatives, thereupon# 
made a fresh loan to 3 ., who 
e.Tccuted a New Bond and a Xara- 
namah to secure repayment of tho 
old debt as well as tho new 
loan. Various sums were paid 
by iostalmentsby between tho 
years 1S41 and 1859, under tho 
Bonds and^ Karanamah, 3 . sub¬ 
sequently compromised with D, 
as to the amount due upon his 
moiety, but C. refused to com¬ 
promise his sh,ire of tho debt duo* 
to him, and applied at various 
times to 3 , and up to the tiino 
of blinking the suit, for payment 
of the amount due to him under 
the Bijnds und /Carunamah. The 
debt was admitted by B, and in 
offer made by him to comproinUe, 
but refused by C. In 1857, within 
the two years/prescribed by tho 
.•tbt of Limitation, No. XIV, of 
1859, C. brought a suit against 
3 ’s representatives to recover the 
amount dne under the /Caranamaft. 
3 . set up, as bar to the suit, the 
limitation of twelve years, under 
Beu. lleg. III. of 1793. Held, 
on appeal, by the Judical Com^ 
mittee, reversing the decree juf 
the High Court at CaLuita^-^ 

First, that according to the tru« 
construction of the words "ckar 
and positiye prcibf’* contained in 
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the cxcei^ion, in clause 14 of Btn. 
ieg. III. of it wsB suffi¬ 

cient for the Plaintiff to show that 
he asserted his claim secured by 
the Koranamah within twelve 
years from the filing the plaint, 

*' and that the Defendant had ad¬ 
mitted the demand to be right. 
Second, that “clear and positive 
proof" means such evi:lcnce is 
leaves no reasonable doubt as lo 
the matter required to be proved ; 

and . ' j 

Third, that it is not nfecessary that 
a precise sum should be men¬ 
tioned by either party, or a 
promise to pav shouP have been 
I made by the Defendant. \Gopet 
Kishen Goshamte v. Utindabun 
Chunder Sircar CAowdArr] ... ^7 
2. A, obtained a decree, as the j 
judgment-debtor absconded, an 
attachment issued whereby A. 
realized part of the judgment-debt 
Both the decree-holder and jiidg 
ment-debtor died before the debt 
was satisfied. The heir of the 
decree-holder applied in i86t„to 
enforce the decree. The Nazir, 
or Sheriff's Officer, made a report 
.that the heirs could not be served 
with the notice, and afterwards, in 
1862, by a proceeding before the 
Principal Sudder Ameen, it was • 
prdered <hat the number of the 
case be struck off the record, on 
the ground, tha; final process 
could not be issued against the 
fielrof the judgment-debtor. In 
186$, within three years from the 
dau Qf tht recording of the pro- ^ 


ceeding in 1862, the decree-holder 
again applied for execution of the' 
ecree. ,.but the Courts in India 
held, that he was barred by the , 
Limitation of Suits Act, po. XIY. 
of 1859, sec. 20, as the'-period of 
three yeaiH' 'imitation was to be 
computed from the Namir's report, 
and that the dale of the recorded 
piocieding founded thereon did . 
not give the decree-holder a fresh 
starting r^oinr to calcnUte the 
of limitation. Such hold¬ 
ing rei ersed, Cli appeal, by the 
Judicial Committee, on the'ground 
that the application m 1862. for 
execution of the decree, and’ the 
proceeding .of the Court tttiking 
the case off the file, was a pro¬ 
ceeding *0 keep in force the de¬ 
cree originally made, as provided 
by the 20th section of the Act, 
No XiV. of 1859, 'AfaAa aJaA 
DAecraj MaAtab Chund BuAadoor 
V. Bulra^m SingA^ . 479 

LIQUIDATORS, 

Powers of, to compromise claims of 
a class of contributories. [ 7 *Aa 
Bank of Hindustan, China, and 
J'apan^ v. TAe Eastern Financial 
Association\ ••• IS 


LUNACY. 


Insanity by the Hindoo Law is a 
bar to inheritance. The heir of 
a lunatic is. on the establishment 


of the lunacy, the substituted 
owner of the estate [ffatoo SoJk^ 
narain Singh v. JBahoo Omrao 


... 


519 


«ea 


• •• 
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‘ MADRAS REGULATIONS. 

« 

Madras Reg. IV. of 1831, applies 
only to snits'broiight tcf try the 
. Validity of giants emanating from, 
confirjned^ or offcctet^ by, the 
' diwt Act of the Goi'enior in 
Council. [Brett v. £/Apa']... lo^ 

> 

• • • 

MAHOMBDAN LIW. 

The principle with respect to Bena- 
tnee Purchases between Hindoos, 
laid down in Ge^eekrist Gosatn v. 

’ Gun^afiersaud Gosatn (6 sJoore’s 
Ind.^ App Cases, 53) is equally 
applicable to simiLir transattiuns 
between Mahomedans. 

Lands Purchased in the name of a 
Son, held, on the evidence, Furzee 
nt Benamee, intrust for his Haiher, 
who paid the consideration-money 
for the purchase and was in pos¬ 
session. 

SemhU : there is no presumption of 
• an advancement, by the name of 
the Son being used as Purchaser, 
other than in the case of a 
Sti anger being used. [Moulvie 
Byyud Uthur 'Ah v. Mussumat 
Bebee Ultaf Fatima].^ ... 23a 

MAINTEXANXE. 

• • • 

See'* Hindoo Law,” 3. 

• MARRIAGE 

By Hin<M Law a marriage between | 
Soadijpst where * the Husband m | 
<A i superior caste to that of his ! 
Wife, is valid. Held, that a mar- . 


riage with the daughter *of a 
Bastard was good by Hindoo La^. 
[Inderun VolHn;[vpooh' Taver ^ v. 
Ramasawtnv Pandita jaiavet] 141 

MESNE I'ROFl LS. 

A Plaintiff sued for piosisession of 
lands and nit'SKp profits. By an 
Ororr I I I'oMPcil made on the 
app-.il, tiu* .suit w,!' remit.ed to 
India, ai'd it was ordered, th t the 
Court below shoiilc^airedf pbsses- 
sion to be ^iveif the Plaintiff' 
On petition to the High Court 
for execution, .and to carry out the 
Order in ■ oum'il, the petition 
])raved for possession ol the lands , 
and also mesne profits The 
ludge ordered possession to be 
given, b'lt refused to order mesne 
profits, on the ground, that in the 
Order in Coun. il there was no 
diicciion with respect to mesne 
profits Held (reversing so much 
of the t.>rder of the High Court 
as refused mesne profits), that 
the order in Council decreeing 
pofsession can ied by its own force 
the right to the mesne profits. 
[Rjjak lelanund Singh v. Maha~^ 
rajah Luckmissur Singh, Baha 
dOor\ . 490 

MISJOINDER OF PARTIES. . 

I "Civa PioctDURi CopB.” 

MITACSHARA. 

Sie ” Hikdoo Law,” 5. 
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MOONSIFF. 

Ciifimissal of, for corruption of 
Office. Order of, under sec. 26, 
cl. 3, of Ben. lvC*g. V. of 1831 is 
final. [/» re Sree Mohun Ghuluck'\ 

. 34.3 

MORTGAGE. 

1. Purchasers of the equity of re¬ 
demption of a portion of certain 
iioutah* —held, entitled to re¬ 
deem, on payment of a proportion 
of the mortgage debf. 

Principles upon which the mortgage 
debt chargeable on each separate 
village, ought to be apportioned. 

‘ When a Creditor sues for his princi¬ 
pal and interest, the latter being 
equal or mure than equal at the 
time of the commencement of the 
auit to the amount of the princi¬ 
pal. he is not debarred from charg¬ 
ing subsequent interest for the 
period during which he is kept 
out of his money by his Debtor’s 
resistance to tlie^ demand. 

Such a rule, with respect to interest 
docs not apply to a case in which 
a Mortgagee in possession under 
' a usufructuary mortgage is not a 
party suing for the money, but 
resisting a claim' for redemption 
and settlement of the account.- 
• [Nawab Aximut Alt Khan v. 

Jowahir . 4^)4 

%, The doctrine of the English ’aw 
with respect to the equity of re- 
*’demption, after default of payment 
qf the mortgagi-nioney, is un¬ 
known to the ancient law of India 
-prevailing in Madras, which, in 


the absence of any Regulation or 
I Act of the Legislature alterinji; 

1 such law, determines the interest 
of a Mortgagor, in favour of the 
Mortgagee under a conditional 
sale made absolute by. failure of 
the Mortj^agee to redeem at the 
time speoilied in the deed. 

The provisions of Ben* Reg. ^VII. 

• of 180^ allowing, in respect of- 
Bye-bil-wu^a, the Mc^rtgagor, or 
his reprerentatives, to redeem at 
any time before foreclosure, have 
not been e.vten^ed to Madras, 

A B}e-bil-.wuffa, or Mortgage and 
conditional sale usufructuary, was 
execuled in 1S08, and the Mort¬ 
gagees were put in possession. 
The Deed contained a condition 
that if the Mortgagor failed to 
redeem within five years, the 
conditional sale was to be abso¬ 
lute. 'I’lie Mortgagor failed to 
redeem within the stipulated pe¬ 
riod, and the Mortgagee, after¬ 
wards, without having foreclosed, 
sold .the mortgaged premises. In 
1853 the Mortgagor's represen- ‘ 
tative biought a suit'against the 
Purchaser, under Mad, Reg, 
XX^IV. of 1803, to redeem the 
estate. Held, that the interest 
of the Mortgagee, af^er the expiry 
of two years, became absolute. 
\^Pattabhiramei v. Vencahtrow 
Katcien] ••• ea# 

3. In a suit to redeem a mortgage, 

A , to avoid an objection* «.aken as 
to parties, filed a petition dis¬ 
claiming all interest in the estate. 
A. had then only an expectant 










